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PREFACE. 


This  compilation  of  cases  was  not  undertaken  with  a 
view  to  publícation,  but  had  its  origin  in  an  accumula- 
tion  of  memoranda  made  from  time  to  time  for  use  in 
presenting  to  the  judges  or  clerks  questions  of  costs  be- 
tween  litigan ts,  and  its  publication  has  resulted  from 
the  suggestion  of  members  of  the  bar  and  clerks  of  court 
who  desired  copies  of  the  compilation  for  their  own  use. 

The  scope  of  the  work  is  limited  to  such  matters  as 
are  likely  to  have  a  bearing  upon  the  determination  of 
the  questions,  at  the  end  of  litigation,  as  to  what  items 
are  recoverable  as  costs,  and  who  shall  pay  them ;  and 
the  eflfort  has  been  to  present,  under  familiar  headings, 
comprehensive  abstracts  of  or  quotations  from  the  rel- 
evant  cases ;  and  within  the  field  it  covers,  it  is  believed 
the  compilation  will  be  found  a  very  convenient  aid  in 
arriving  at  the  law  upon  the  subjects  treated. 

P.  H.  GUNCKEL. 

Minneapolis,  Minn.,  February  1,  1904. 
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CHAPTEB  I. 

t 

RIGHT  TO  RECOVERY  OF  COSTS. 

§  1.  Definition  of  Costs   and  Nature  of  Right. 

2.  Statutes  Relatlng  to  Costs. 

3.  Equity  Rules  Relating  to  Costs. 

4.  Decisicns  of  a  General  Nature  on  the  Subject  of  Costs. 

(a)  At  Law. 

(b)  In  Equity. 

(c)  In  Adrairalty. 

§  1.    Definition  of  costs  and  nature  of  ri^ht. 

"Costs  are  the  pecuniary  allowance  luade  by  law  to  the 
succeswful  party  to  a  suit,  or  to  some  distinct  proceeding 
in  a  8n¡t  in  consideration  of  and  to  reimburse  his  proba- 
ble expense.''    Cyclopedic  Law  Diet.  p.  211. 

The  right  to  recover  eosts  in  suits  in  the  federal 
courts,  and  the  items  to  be  recovered,  depend  in  part 
upon  statutory  law,  in  part  upon  rules  preseribed  by 
the  oourts,  and  in  part  upon  custom.  The  statutes  rec- 
ognize  the  right  or  the  practice  of  recovery,  and  are  di- 
rected  mainly  to  prescribing  limitations  to  certain  items 
of  taxattcm,  and,  apparently,  to  clothing  courts  of  equity 
with  power  to  niake  their  own  rules  witli  respeet  to  the 
taxation  of  other  items. 

(1) 

Tax'n  Costs— 1. 


§  2b  RIGHT    TO    RECOVERY— STATUTES.  (Ch.  1 

§  2.    Statutes  relating  to  costs. 

The  sections  of  the  Revised  Statutes  relating  to  fees 
and  costs  and  to  procedure  whicli  have  been  held  to  bear 
lipón  the  question  of  right  to  costs,  or  the  items  or 
amounts  to  be  taxed,  are  the  foUowing : 

§  2a.    Fees  to  be  taxed. 

"Sec.  823.  The  following  and  no  other  compensation 
shall  be  taxed  and  allowed  to  attorneys,  solicitors,  and 
proctors  in  the  courts  of  the  United  States,  to  district 
attorneys,  clerks  of  the  circuit  and  district  courts,  mar- 

shals,  commissioners,  witnesses,  jurors,  and  printers  in 

» 

the  several  states  and  territories,  except  in  cases  other- 
wise  expressly  provided  by  law." 

§  2b.    Fees  of  attorneys,  solicitors,  and  proctors. 

"Sec.  824.  On  a  trial  before  a  jury  in  civil  or  criminal 
causes,  or  before  referees,  or  on  a  final  hearing  in  equity 
or  admiralty,  a  docket  fee  of  twenty  doUars:  provided, 
that  in  cases  of  admiralty  and  maritime  jurisdiction, 
where  the  libelant  recovers  less  than  fifty  dollars,  the 
docket  fee  of  his  proctor  shall  be  but  ten  dollars. 

"In  cases  at  law,  when  judgment  is  rendered  without 
a  jury,  ten  dollars. 

"In  cases  at  law,  when  the  cause  is  discontinued,  flve 
dollars. 

"For  each  deposition  taken  and  admitted  in  evidence 
in  a  cause,  two  dollars  and  fifty  cents. 

"For  Services  rendered  in  cases  removed  from  a  dis- 
trict to  a  circuit  court  by  writ  of  error  or  appeal,  five 
dollars." 

Similar  provisions  appeared  for  the  first  time  in  Act 

Feb.  26, 1853,  c.  80  (10  Stat.  161). 

(2) 


LCh.    1  RIGHT   TO    RECOVBRY— STATUTES.    '  §  2c 

§  2c.    Glerk's  fees. 

"Sec.  828.  For  issuing  and  entering  every  process, 
commission,  summons^  capias,  execution,  warrant,  at- 
tachment,  or  other  writ,  except  a  writ  of  venire,  or  a 
summons  or  subpoena  for  a  witness,  one  dollar. 

"For  issuing  a  writ  of  summons  or  subpoena,  twenty- 
five  cents. 

"For  filing  and  entering  every  declaration,  plea,  or 
other  paper,  ten  cents. 

'^For  administering  an  oath  or  afflrmation,  except  to 
a  juror,  ten  cents. 

"For  taking  an  acknowledgment,  twenty-five  cents. 

"For  taking  and  certifying  depositions  to  file,  twenty 
cents  for  each  folio  of  one  hundred  words. 

"For  a  copy  of  such  deposition  furnished  to  a  party  on 
request,  ten  cents  a  folio. 

"For  entering  any  return,  rule,  order,  continuance, 
judgment,  decree,  or  recognizance,  or  drawing  any  bond, 
or  making  any  record,  certifícate,  return,  or  report,  for 
each  folio,  flfteen  cents. 

"For  a  copy  of  any  entry  or  record,  or  of  any  paper  on 
file,  for  each  folio,  ten  cents. 

"For  making  dockets  and  indexes,  issuing  venire,  tax- 
ing  costs,  and  all  other  services,  on  the  trial  or  argument 
of  a  cause  where  issue  is  joined  and  testimony  given, 
three  dollars. 

"For  making  dockets  and  indexes,  taxing  costs,  and 
all  other  services,  in  a  cause  where  issue  is  joined,  but  no 
testimony  is  given,  two  dollars. 

"For  making  dockets  and  indexes,  taxing  costs,  and 
other  services,  in  a  cause  which  is  dismissed  or  discon- 
tinued,  or  where  judgment  or  decree  is  made  or  rendered 
without  issue,  one  dollar. 

(3) 


g  2d  RIGHT   TO    RECOVERY— STATUTES.  [Ch.    1 

'^For  makiii<»'  dockets  and  taxing  costs,  in  cases  re- 
moved by  writ  of  error  or  appeal,  one  dollar. 

'*r'or  aftixing  the  seal  of  the  court  to  any  instrumenta 
when  required,  twenty  cents." 

§  2d.    Practice  and  procedure. 

"Sec.  1)14.  The  practice,  pleadiugs,  and  forms  and 
modes  of  proceeding  in  civil  causes,  other  than  equity 
and  admiralty  causes,  in  the  circuit  and  district  courts, 
shall  conform,  as  near  as  may  be,  to  the  practice,  plead- 
in<»s,  and  forms  and  modes  of  proceeding  existing  at  the 
time  in  like  causes  in  the  courts  of  record  of  the  state 
within  whicli  such  circuit  or  district  courts  are  held, 
anv  rule  of  court  to  the  ccmtrarv  notwithstandiug.'' 

**}Sec.  Ü17.  The  supreme  court  shall  have  power  to  pre- 
scribe, from  time  to  time,  and  in  anj'  manner  not  iucon- 
sistent  with  any  law  of  the  United  States,  the  forms  of 
wiit.s  and  otiier  process,  the  modes  of  framing  and  filiug 
proceediuiis  and  pleadings,  of  taking  and  obtaining  evi- 
denrc»,  of  ohtaining  discovery,  of  proceeding  to  obtain 
ri^ief,  of  (Irawing  up,  entering,  and  enrolling  decrees, 
and  of  procccdings  before  trustees  appointeil  b3'  the 
court,  an<l  generally  to  regúlate  the  whole  practice,  to 
be  used,  in  suits  in  equity  or  admiralty,  by  the  circuit 
and  district  courts. 

^'Sec.  018.  Tlie  several  circuit  and  district  courts  mav 
fi'oin  time  to  time,  and  in  any  manner  not  inconsistent 
with  any  law  of  the  Tnited  States,  or  with  any  rule  pre- 
scribed  by  rli(»  supreme  court  under  the  preceding  sec- 
tion,  makes  ru](^s  and  ordiMs  ilirecting  the  returning  of 
writs  and  pro((*sses,  the  filing  of  pleadings.  the  taking  of 
rules,  th<*  (íutering  and  nmking  up  of  judgments  by  de- 
fault,  an<l  nther  matters  in  vacatiou,  and  otlierwise  regu- 
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late  their  own  practice,  a»  may  be  necessary  or  con- 
venient  for  the  adyancement  of  justice  and  the  preven- 
tion  of  delays  in  proceedings." 

§  2e.    When  recovery  is  lesa  than  certain  amounts. 

"Sec.  968.  When,  in  a  circuit  court,  a  plaintiff  in  an 
actíon  at  law  originally  brought  there,  or  a  petitioner 
in  eqnity,  other  than  the  United  States,  recovers  less 
than  the  sum  or  valué  of  five  hundred  dollars.  exclusive 
of  costs,  in  a  case  which  cannot  be  brought  there  unless 
tLe  amount  in  dispute,  exclusive  of  costs,  exceeds  said 
sum  or  valué;  or  a  libelant,  upon  his  own  appeal,  re- 
covers less  than  the  sum  or  valué  of  three  hundred  dol- 
lars,  exclusive  of  costs, — he  shall  not  be  allowed,  but,  at 
the  discretion  of  the  court,  may  be  adjudged  to  pay, 
costs." 

§  2f .    Several  actions  against  parties  who  might  be  joined. 

"Sec.  977.  If  several  actions  or  processes  are  insti- 
tuted,  in  a  court  of  the  United  States  or  one  of  the  ter- 
ritories,  against  persons  who  might  legally  be  joined  in 
one  action  or  process  touching  the  matter  in  dispute,  the 
party  pursuing  the  same  shall  not  recover,  on  all  of  the 
judgments  therein  which  may  be  rendered  in  his  favor, 
the  costs  of  more  than  one  action  or  prooess,  unless 
special  cause  for  said  several  actions  or  processes  is  sat- 
isfactorily  shown  on  motion  in  open  court.-' 

§  2g.    Attomey  liable  for  costs  vexatiously  increased. 

"Sec.  982.  If  any  attorney,  proctor,  or  other  person 
admitted  to  conduct  causes  in  any  court  of  the  United 
States,  or  of  any  territory,  appears  to  have  multiplied 
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the  proceedings  in  any  cause  before  such  court,  so  as  to 
increase  costs  unreasonably  and  vexatiously,  he  shall  be 
required,  by  order  of  the  court,  to  satisfy  any  excess  of 
costs  so  increased.^' 

§  2h.    Bill  of  coBts— How  taxed. 

"Sec.  983.  The  bilí  of  fees  of  the  clerk,  marshal,  and 
attorney,  and  the  amount  paid  printers  and  witnesses, 
and  lawful  fees  for  exemplifícations  and  copies  of  papers 
necessarily  obtained  for  use  on  triáis  in  cases  where  by 
law  costs  are  recoverable  in  favor  of  the  prevailing 
party,  shall  be  taxed  by  a  judge  or  clerk  of  the  court, 
and  be  included  in  and  form  a  portion  of  a  judgment  or 
decree  against  the  losing  party.  Such  taxed  bilis  shall 
be  filed  with  the  papers  in  the  cause." 

§  21.    Costs  on  affirmance. 

'^Sec.  1010.  Where,  upon  a  writ  of  error,  judgment  is 
affirmed  in  the  supreme  court  or  a  circuit  court,  the 
court  shall  adjudge  to  the  respondents  in  error  just  dam- 
ages  for  his  delay,  and  single  or  double  costs,  at  its  dis- 
cretion." 

§  3.    Equity  rules  relating  to  costs. 

The  matter  of  costs  in  specific  instances  is  referred  to 
in  the  equity  rules  as  foUows : 

Rule  25  limits  the  taxable  costs  on  bilis  and  answers. 

Rule  26  provides  for  costs  on  a  reference  for  imperti- 
nence  or  scandal. 

Rules  28  and  29  relate  to  amendments  and.  costs  oc- 
casioned  thereby. 
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liules  34  and  35  relate  respec'tively  to  costs  on  demur- 
rers  overruled  and  allowed. 

Rule  45  refers  to  costs  on  amendnient  of  bilí  to  meet 
luatter  in  answer. 

Rule  54  relates  to  costs  to  nominal  parties  required  to 
appear  and  answer. 

Rule  62  relates  to  costs  on  sepárate  answers. 

Rule  65  relates  to  costs  on  exceptions  to  answer. 

Rules  67  and  68  relate  to  the  taking  of  testimony,  and 
the  cost  of  same. 

Rules  74  and  82  refer  to  the  compensation  of  masters 
on  references. 

Rule  84  relates  to  costs  on  exceptions  to  reports  of 
masters. 

So  mucli  of  these  rules  as  relates  to  costs  will  be  found 
in  the  Appendix. 

§  4.    Dedsions  of  a  general  nature  on  the  subject  of  costs — 
(a)  At  law. 

Case  No.  1.  Hathaway  v.  Roach  (1846;  Mass.)  2 
Woodb.  &  M.  63,  1  ed.  Cas.  No.  6,213. 

Justice  Woodbury  found  that,  at  the  time  of  the  de- 
cisión (1846),  there  was  no  act  of  congress  expressly 
enacting  that  costs  generally  should  be  given,  but  several 
statutes  existed  bearing  upon  the  taxation  for  particular 
officers  and  persons,  and  he  said : 

"It  is  to  be  inferred,  however,  from  a  uniform  prac- 
tice  over  half  a  century,  that  the  prevailing  party  in  civil 
actions  in  the  courts  of  the  United  States  is  to  recovcr 
his  cost  to  sonie  extent  or  other ;  and  several  provisions 
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by  congress,  as  well  as  some  rules  of  the  supreme  court, 
no  less  than  of  this,  seem  clearly  to  recognize  such  a 
right  as  existing  by  law." 

After  citing  the  several  former  enactments,  some  of 
which  had  expired  by  express  limitation,  he  said : 

"The  34 th  section  of  this  same  judiciary  act  (1  Stat. 
92)  pro  vides  that  the  laws  of  the  dififerent  states  shall 
be  the  guíde  to  this  court  in  settling  the  rights  of  par- 
ties  where  no  provisión  is  made  by  the  constitution  or 
acts  of  eongress.  This  is  probably  the  most  material 
express  provisión  covering  this  inquiry,  as  it  is  broad 
enough  to  embrace  cost.  It  is  no  very  forced  construc- 
tion  to  suppose  that  this  applies  to  the  rights  to  costs, 
as  well  as  to  the  rights  connected  with  the  merits  in  eon- 
troversy  on  the  pleadings.  As  first  remarked,  the  right 
to  costs  is  often  verv  valuable.  At  all  events,  it  is  un- 
derstood  to  have  been  the  practical  usage  by  the  courts 
of  the  United  States  to  conform  to  the  state  laws  as 
to  costs,  when  no  express  provisión  has  been  made,  and 
is  in  forcé  by  any  act  of  eongress  in  relation  t^  any 
particular  item,  or  when  no  general  rule  of  court  exists 
on  this  subject ;  henee,  that  may  be  deemed  a  contempo- 
raneous  construction  of  this  and  the  other  acts  of  1799 
before  referred  to,  which,  having  been  made  or  con- 
formed  to  for  half  a  century,  should  not  now  be  departed 
from  without  new  legislation.  Besides  this,  in  the 
various  reported  cases  which  exist  in  relation  to  costs 
in  those  courts,  it  seems  to  have  been  taken  for  granted 
that,  either  under  the  judiciary  act  or  some  others,  they 
are  to  be  allowed,  and  generally  as  the  laws  of  the  dif- 
ferent  states  provide,  where  eongress  has  not  legis- 
lated." 
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Oage  No.  2.  Coste  in  Civil  Caaes  (1852;  S.  I>.  N.  Y.)  1 
Blatchf.  652,  Fed.  Cas.  No.  18^84. 

The  qoestion  of  the  proper  rate  of  costs  to  be  allowed 
and  taxed  for  the  serviees  of  attorneys,  solicitors,  and 
counsel,  in  civil  suits,  at  law,  and  in  equity,  in  the  eir- 
cuit  courts  of  the  üuited  States,  having  been  snbmitted 
to  Mr.  Justice  Nelson  in  May,  1852,  he  held  that  the  act 
of  1789  (1  Stat.  93,  §  2),  which  was  to  continué  only 
until  the  end  of  the  next  session  of  congress,  was  eon- 
tinned  one  year  in  1790  (1  Stat.  123),  and  again  one 
jear  in  1791  (1  Stat.  191),  and  was  repealed  in  1792  (1 
Stat.  278).  The  act  of  1793  (1  Stat.  333,  §  4)  was  con- 
tinued  in  1795  one  year  (1  Stat  419),  and  in  1796  (1 
Stat.  451)  it  was  continued  two  years,  and  to  the  end 
of  the  next  session  of  congress,  and  it  then  expired.  And 
he  said : 

"Since  this  last  act  I  have  not  been  able  to  find  anv 
one  prescribing  the  rate  of  fees  to  attorneys  and  counsel 
in  the  circuit  courts  of  the  United  States.  The  right  of 
the  prevailing  party  to  recover  costs  is,  however,  reiog- 
nized  and  admitted  in  the  judiciary  act  of  1789,  and  in 
numerous  aets  of  congress  that  have  been  pas^ted  froni 
time  to  time  since  that  period  down  to  the  present  da>. 
All  of  them  assnme  that  the  costs  which  have  been  taxefl 
and  nsually  allowed  by  the  practice  of  the  courts  are  to 
l)e  reeovered.     ♦     ♦     » 

'*The  right  of  the  prevailing  party  to  recover  costs 
generally  in  all  cases,  at  law  and  in  equity,  is  given 
hy  acts  of  congress,  either  expressly  or  by  necessary 
implication,  and,  for  some  ten  years,  the  rates  of  fees 
were  prescribed  by  a  statute  adopting  the  state  fee 
bilí;  but  bv   somo  overaight  this  act   was  allowed   to 
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expire,  since  whicli  time  the  principie  of  the  statute 
has  been  recognized  and  applied  by  the  usage  and  prac- 
tice  of  the  courts,  by  allowing  the  rates  of  fees  for 
like  Services  in  the.supreme  courts  and  courts  of  equity 
of  the  States,  as  the  case  may  be.  This  seems  to  have 
been  necessary  in  order  to  carry  out  practically  the 
right  giveu  to  the  prevailing  party  to  recover  costa.  The 
rate  of  fees  allowed  to  attorneys,  solicitors,  and  counsel 
in  cases  at  law  and  in  equity  in  the  courts  of  the  United 
States  has  stood  on  this  footing  for  more  than  fif ty  years. 
I  take  the  rule,  therefore,  as  to  their  compensation,  as  I 
found  it  on  coming  into  this  court,  and  shall  administer 
it  accordingly.  I  do  not  think  the  34th  section  of  the 
judiciary  act  of  1789  (1  Stat.  92)  can  be  invoked  in  aid 
of  the  view  that  the  question  of  costs  in  the  federal  courts 
is  aflfected  by  the  statute  of  New  York  abolishing  all 
costs,  as  that  section  has  no  application  to  the  proceed- 
iugs  or  practice  of  the  courts,  but  relates  to  the  rules  of 
decisión  as  to  the  rights  of  persons  and  of  property  in 
the  trial  of  civil  causes  at  common  law. 

"The  legislature  of  New  York  has  also  abolished  the 
distinction  between  actions  at  law  and  suits  in  equity, 
as  well  as  the  forms  of  all  such  actions  and  suits,  and 
blended  them  into  one.  Laws  N.  Y.  1849,  c.  438,  §  69; 
Matchford\s  Ed.  St.  N.  Y.  222.  This  distinction  is 
recognized  in  the  constitution  of  the  United  States  (art. 
3,  §  2),  and  I  suppose,  therefore,  that  congress  possesses 
no  i)ower  to  abrógate  it." 

Caso  No.  3.  United  States  v.  One  Package  of  Ready- 
Made  (Motliing   (1853;  N.  Y.)   10  Law  líep.  284,  Fed. 
Cas.  No.  15,950. 
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Judge  Betts  held  in  this  case,  as  he  had  previously 
held  ín  Thorne  v.  The  Victoria,  Fed.  Cas.  No.  13,988  (in 
admiralty),  that  the  act  of  1853  (10  Stat.  161)  super- 
seded  all  former  laws,  and  limited  the  costs  to  those 
specified  in  the  statute.     He  said : 

"The  act  of  1853  removes  the  distinction  before  exist- 
ing  between  the  offlcers  of  the  United  States  courts  in 
this  State  and  those  in  other  states,  and  then  establishes 
a  new  law  of  costs  governing  the  entire  Union,  declared 
to  be  4n  lien  of  the  compensation  now  allowed  by  law^ 
to  those  officers.     »     »     ♦ 

"The  act  signifies  plainly  that  congress  had  in  con- 
templation  all  antecedent  legislation  on  the  subject,  and 
the  existing  usages  and  practice  of  the  courts,  from 
which  was  derived  authority  to  award  costs  to  the  offi- 
cers of  court,  and  meant,  by  direct  and  strong  language, 
to  repudíate  all  of  them,  and,  in  lieu  of  every  such  power, 
to  limit  and  confine  costs  to  the  speciñc  appointments  of 
the  statute." 

Case  No.  4.  Lyell  v.  Miller  (1855;  Mich.)  6  ilcLeaii^ 
422 ;  Fed.  Cas.  No.  8,620. 

There  had  been  a  taxation  of  costs  by  the  clerk  in  part 
under  the  oíd,  and  in  part  under  the  new,  fee  bilis,  and 
the  court  held  that  the  act  of  1853  applied  "to  all  taxa- 
tions  of  costs  after  it  took  eflPect,  and  it  abolished  all 
prior  laws  on  the  subject." 

Case  No.  5.  Ethridge  v.  Jackson  (1874;  Ore.)  2  Sawy. 
598,  19  Int.  Rev.  Rec.  134,  1  Am.  Law  T.  Rep.  ( N.  S. ) 
271,  Fed.  Cas.  No.  4,541. 

There  had  been  a  trial  and  verdict  for  f27,  and  de- 
fendants  contended  that  costs  should  be  given  them  be- 
cause  the  verdict  was  less  than  f  50.     Judge  Deady  said : 
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"At  common  law,  coste  were  not  given  to  either  party. 
By  6  Edw.  I.  c.  1,  commonly  called  the  'Statute  of  Glou- 
cester,'  costs  were  given  in  all  cases  to  the  party  recov- 
ering  dainages,  de  incremento,  as  an  increase  or  incre- 
ment  of  the  jiulgment.  The  act  of  Feb.  26,  1853  (10 
Stat.  161),  provides  what  attorney's  fees  and  items  of 
expense  are  taxable  as  costs  in  the  national  ooiirts. 
Dedekam  v.  Vose,  3  Blatchf.  153,  Fed.  Cas.  Na  3,731; 
Parker  v.  Bigler,  14  Leg.  Int.  180,  Fed.  Cas.  No.  10,726; 
Lyell  V.  Miller,  6  McLean,  422,  Fed.  Cas.  No.  8,620 ;  The 
Baltimore,  8  Wall.  388.  The  statute  of  Gloncester  is  con- 
sidered  a  part  of  the  law  which  our  ancestors  bronght  to 
this  country  from  England,  and  is  in  forcé  here,  and 
govems  the  question  who  is  entitled  to  costs  in  this  case, 
unless  a  different  rule  has  been  prescribed  by  statute. 
Hathaway  v.  Roach,  2  AVoodb.  &  M.  63,  Fed.  Cas.  No. 
6,213.  There  is  no  act  of  congress  which  direx^tly  de- 
clares which  party  is  entitled  to  recover  costs,  except  íh 
a  few  special  cases,  of  which  this  is  not  one.'- 

Then,  after  commenting  \ipon  the  decisión  of  Judge 
Woodbury  in  Hathaway  v.  Roach,  and  the  "opinión"  of 
Mr.  Justice  Nelson  in  Costs  in  Civil  Cases?,  and  section 
5  of  the  act  of  June  1, 1872,  he  said : 

"But  I  think  that  giving  or  withholding  costs  in  a 
particular  case  is  not  a  mere  niatter  of  practice,  Costs 
are  of  the  substance  of  the  controversy,  and  not  the  forni. 
They  are  a  part  of  the  judgment,  and  aflfect  the  right  of 
the  party,  as  well  as  the  recovery  of  the  principal  sum 
or  thing.  Therefore  I  agree  with  Mr.  Justice  Wood- 
bury, in  Hathaway  v.  Roach,  supra,  that  the  subject  of 
who  shall  recover  costs  in  a  common-law  action  is  within 
the  purview  of  section  34  of  the  judiciary  act,  which  pro- 
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vides :  'The  laws  of  the  several  states,  except  wliere  the 
eonstitutiou,  treaties,  or  statutes  of  tlie  United  States 
sliall  otherwise  require  or  provide,  shall  be  regarded  as 
rules  of  decisión  in  triáis  at  common  law  in  the  oourts 
of  the  United  States  in  cases  where  they  apply.'  ♦  ♦  ♦ 
"In  conclusión:  (1)  In  the  absence  of  any  act  of 
eongress  to  the  contrary,  the  party  recovering  damages 
in  this  court  is  entitled,  by  virtue  of  the  statute  of  Glou- 
cester,  to  recover  costs,  without  reference  to  the  amount 
of  such  damages.  (2)  By  virtne  of  section  34  of  the 
judiciary  act,  section  539  of  the  Oregon  Code,  Avhich  in 
effect  deaies  costs  to  the  plaintiff  in  an  action  of  trover 
wlien  he  recovers  less  than  fifty  dollars,  is  applicable  to 
this  action.  (3)  Section  20  of  the  act  of  1853,  supra, 
specifies  what  items  of  costs  may  be  taxed  in  favor  of 
tlie  prevailing  pai'ty  in  cases  where,  by  the  Oregon  Codo, 
such  party  is  entitled  to  recover  costs,  but  impliedly  de- 
nles costs  to  the  losing  party  in  any  case;  and  therefore 
section  541  of  the  Oregon  Code,  wiiich  gives  costs,  of 
eoui'se,  to  the  defendant  when  the  plaintiff  is  not  eii- 
titlf*<l  to  theni,  does  not  apply  to  actions  in  the  United 
States  courts/" 

Case  No.  6.  Jerman  v.  Stewart  (1882;  Tenn.)  12  Fed. 
271. 

The  dispiited  items  related  to  feos  of  justices  of  the 
peace  for  taking  depositions,  feos  of  the  clerk  of  the 
stato  court  for  certified  transcript,  and  attorney'a  depo- 
sition  fees.     Hammond,  I).  J.,  said : 

"I  do  not  wish  to  depart  from  the  decisions  which  hold 
that,  where  eongress  has  legislated  and  allowed  no  feos, 
none  can  be  allowed  by  the  courts  on  the  doctrine  of 
roasonable  compensation,  and,  where  this  plain  statute 
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says  that  the  olHcers  enumerated  shall  receive  certain 
fees,  and  none  other,  that  the  courts  cannot  enlarge 
them.  The  Baltimore,  8  Wall.  377 ;  Jones  v.  Schell,  8 
Blatchf.  79,  Fed.  Cas.  No.  7,493;  Dedekam  v.  Vose,  3 
Blatchf.  153,  Fed.  Cas.  No.  3,731.  But  here  it  is  ob- 
vious  that  the  principie  does  not  apply,  because  these 
officials  are  not  mentioned  in  the  act  of  congress  regii- 
lating  fees,  and  the  omission  to  provide  for  them  cannot 
be  taken  as  an  intention  to  deny  them  all  compensation. 
Nichols  V.  Inhabitants  of  Brunswick,  3  Cliff.  88,  Fed. 
Cas.  No.  10,239.  In  Ethridge  v.  Jackson,  2  Sawy.  598, 
l^^ed.  Cas.  No.  4,541,  Judge  Deady  makes  the  distinction 
between  the  right  to  costs  and  the  mere  mode  of  taxing 
them.  In  triáis  at  law,  the  former  depends  on  the  laws 
of  the  state  where  there  is  no  act  of  congress,  but  the 
hitter  on  the  practice  of  the  federal  court  itself.  To  the 
same  effect  are  Field  v.  Schell,  4  Blatchf.  435,  Fed.  Cas. 
No.  4,771,  and  Burnham  v.  Eangeley,  2  Woodb.  &  M. 
417,  Fed.  Cas.  No.  2,177.  These  decisions  all  show  that, 
from  the  first,  congress  had  intended  that  the  prevailing 
party  should  be  allowed  his  reasonable  costs;  and  al- 
though  the  act  under  consideration  has  prescribed  cer- 
tain fees  for  certain  officers,  it  has  omitted  to  prescribe 
for  others,  and  the  question  is  whether  we  shall  continué 
to  look  to  the  state  law  for  our  analogies  in  these  cases, 
as  we  did  before  that  act,  or  now  look  to  that  act  itself, 
where  it  fumishes  the  analogy.  I  see  no  reason,  if  con- 
gress says  a  clerk  or  commissioner  shall  receive  twenty 
<ents  a  folio  for  taking  a  deposition,  for  holding  that,  if 
a  judge,  justice  of  the  peace,  notary  public,  or  other 
magistrate  takes  it,  he  shall  receive  less." 
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Case  No.  7.  United  States  v.  Treadwell  (1883;  S.  D. 
N.  Y. ;  Brown,  J. )  15  Fed.  532. 

The  point  presented  was  whether  defendant,  an  admin- 
istratriXy  was  relieved  from  payment  of  eosts  because 
there  had  been  no  presentation  of  the  claim  to  her,  as 
required  by  the  state  laws.  The  court,  in  commenting 
generally  upon  the  questíon  of  costs,  said  that  the  act  of 
1853,  now  embodied  in  sections  823,  824,  Rev.  St.,  settled 
the  qnestions  discussed  in  Hathaway  v.  Roach,  Ethridge 
V.  JaeksoB,  and  in  Costs  ¡n  Civil  Cases,  supra;  that  an 
important  change  had  been  made  by  seetion  914  in  the 
revisión ;  and  that,  while  the  act  of  1853  provided  "that, 
in  lieu  of  the  eompensation  now  allowed  by  law  to  attor- 
neys,"  etc.,  seetion  823,  Rev.  St,  provides  that  "the  fol- 
lowing  and  no  other  eompensation  shall  be  taxed  and  al- 
lowed to  attorneys,"  etc., — and,  after  quoting  seetion 
983,  said : 

"This  seetion  is  taken  without  change  from  the  act  of 
1853.  By  seetion  823,  above  quoted,  it  is  provided  that 
the  fees  following  'shall  be  taxed,  except  in  cases  other- 
wise  expressly  provided  by  law,'  i.  e.,  by  some  law  of 
congress,  not  of  the  several  states.  Taking  the  two  sec- 
tions together,  therefore,  it  would  seem  to  foUow  neces- 
sarily  that  the  fees  referred  to  in  seetion  823  must  be 
taxed  in  favor  of  the  'prevailing  party,'  and  'against  the 
losing  party,'  in  all  cases  'except  where  otherwise  ex- 
pressly provided  by  law.' 

"The  language  of  seetion  823,  by  its  natural  meaning 
and  imiM)rt,  seems  to  me  plainly  to  cover  the  whole  ques- 
tíon of  the  right  to  costs,  for  it  declares  that  the  follow- 
ing fees  'shaír  be  allowed  to  attorneys,  etc.,  except  in 
cases  expressly  provided  by  law,  i.  e.,  the  attorneys  of 
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the  prevailing  party  shall  be  entitled  to  costs  in  all  cases, 
'unless  otherwise  expressly  provided  by  laAV.' 

"I  camiot  perceive  any  reason  for  tlie  change  in 
the  phraseology  of  section  823  from  the  hmguage  of  the 
act  of  February  26,  1853,  §  1,  except  for  the  piirpose  of 
making  thi»  definite  provisión  as  to  the  right  to  eosts, 
which  the  aot  of  1853  did  not  do.  If  such  is  the  proper 
interpretatioii  and  construetion  of  section  823,  then  it 
supersedes  the  laws  and  the  practice  of  the  states  iu 
reference  to  the  right  to  recover  costs,  since  those  laws 
are  applicable  only  in  the  absence  of  any  law  of  congress 
oa  the  same  subject.     Section  721." 

Case  No.  8.  O'Neil  v.  Kansas  City,  S.  &  ir.  R.  Co. 
(1887;  W.  D.  Temí.)  31  Fed.  663. 

Tliis  was  an  v.r  parte  application  by  two  witnesses,  who 
appeared  by  counsel,  for  witness  fees,  plaintiff  taking  no 
part  in  the  application.     Judge  llammond  said: 

"In  this  and  like  applications  the  distínction  between 
feos  and  costs  has  been  entirely  overlooked,  the  latter 
being  an  aHowance  always  giren  by  statute  to  tlie  party 
for  expensas  paid  or  incurred  in  condnctirig  his  suit. 
while  fees  are  compensation  to  an  offlcer  or  witness  or 
others  for  s(»rvices  rendered  for  the  party  in  the  progress 
of  the  causí'.  Strictly  speaking,  the  prevailing  party  to 
a  suit  recovors,  as  costs  against  his  adversary,  only  the 
foes  which  h<*  himself  has  paid,  or  is  liable  to  pay,  and 
henee  tho  usual  form  of  judguient  was  for  the  recovery, 
^and  his  <osts  in  this  behalf  expended.'  The  claim  for 
f(»es  iu  a  case,  therefore,  is  only  good  and  enforceahle 
against  the  party  to  the  suit  for  whom  the  services  were 
reuílered,  entitling  the  claiuiant  to  compensation,  and 
not  against  the  losing  party,  simply  because  the  other 
(V]) 
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party  to  the  suit  has  a  judgiuent  or  decree  against  him. 
Otherwise,  every  witness,  officer^  printer,  etc.,  having 
fees  unpaid  in  a  case,  would  be,  equally  with  the  winníng 
party,  judgnient  creditors  against  the  losing  party  for 
the  amounts  severally  due  them. 

"Costs  were  not  recoverable  at  common  law,  and  were 
first  given  by  the  statute  of  Gloucester  (Edw.  I.,  c.  1), 
and  are  entirely  regulated  by  statute  as  to  btíth  ítem  and 
amount.  The  federal  fee-bill  act  of  1853,  which  abol- 
ished  all  former  practice  and  laws  on  the  subject  of  fees 
and  costs  in  the  courts  of  the  United  States,  prescribed 
the  Ítems  composíng  a  bilí  of  costs  to  be  taxed  against 
the  losing  party.  It  appears  as  section  983  of  the  Ke- 
vísed  Statutes." 

Case  No.  9.  Bartels  v.  Redfield  (1891;  S.  D.  N.  Y.) 
47  Fed.  708. 

There  had  been  a  judgment  in  the  circuít  court  for  a 
large  sum  and  |690.50  costs,  but,  upon  writ  of  error, 
the  supreme  court  reversed  the  judgment,  with  costs  of 
that  court  to  plaintiff  in  error,  and  remanded  the  case 
with  directions  to  the  circuít  court  to  enter  judgment  for 
a  certain  smaller  sum.  The  question  of  the  costs  in 
the  lower  court  was  not  presented  to  the  supreme  court, 
and  the  mándate  was  silent  on  the  subject.  Judge  La- 
combe  held : 

^The  rule  ís  that  costs  follow  recovery,  and  I  see  no 
reason  why  there  should  be  any  exception  here.  The 
silence  of  the  supreme  court  as  to  costs  of  this  court  is 
not  signíficant,  in  view  of  the  fact  that  the  subject  was 
not  presented  to  it.  Judgment  should  therefore  be  en- 
tered  for  the  plaíntiffs  for  the  amount  of  the  sums  and 
the  interest  thereon  specifted  in  the  opinión  and  the  man- 
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date  of  the  supreme  court,  together  with  the  aforesaid 
$690.50  costs  and  disbursements  of  this  court" 

Case  No.  10.  Trinidad  Asphait  Paving  Co.  v.  Bobin- 
son  (1892;  E.  D.  Mich.)  52  Fed.  347. 

The  action  was  in  replevin,  and  the  court  had  directed 
a  verdict  for  plaintiff  for  nominal  damages,  and  reserved 
the  question  of  costs.  The  latter  question  carne  np  be- 
fore  Swan,  D.  J.,  who  said : 

"In  equity  and  admiralty  cases,  in  which  the  courts 
are  less  trammeled,  and  may  mold  their  judgments  ac- 
cording  to  the  very  right  of  the  niatter,  costs  are  imposed? 
withheld,  or  divided  as  the  facts  in  the  particular  case 
may  warrant.  Kittredge  v.  Race,  92  U.  S.  116 ;  Trastees 
V.  Greenough,  105  U.  S.  535 ;  Union  Trust  Co.  v.  Illinois 
Midland  Ey.  Co.,  117  U.  S.  434,  481,  6  Sup.  Ct  809; 
United  States  v.  Cargo  of  the  Malek  Adhel,  2  How.  210; 
The  Atlas,  93  U.  S.  312.  No  such  latitude  is  accorded, 
however,  to  the  courts  in  actions  at  law,  notwithstand- 
ing  considerations  of  hardships  calling  for  exceptions 
to  the  enforcement  of  the  statute.  In  United  States  v. 
Schurz,  102  U.  S.  407,  the  defendant  was  sued  in  regard 
to  the  manner  in  which  he  had  discharged  certain  offlcial 
duties  as  secretary  of  the  interior,  in  which  no  inten- 
tional  wrong  was  charged  or  proved  against  him.  Upou 
motions  for  taxation  of  costs,  the  court,  through  Mr. 
Justice  Miller,  admitting  the  hardship  of  making  the  de- 
fendant pay  the  costs  out  of  his  own  pocket,  said :  *But 
a  careful  examinatiou  of  the  authorities  leaves  us  no 
option  but  to  follow  the  rule  that  the  prevailing  party 
shall  recover  of  the  unsuccessful  one  the  legal  costs 
which  he  lias  expended  in  obtaining  his  rights.'  So,  too, 
costs  foUowed  the  judgmeut  in  Kendall  v.  United  States, 
(18) 


Ch.   l]    RIGHT    TO    RECOVERY— DECISrONS— AT    LAW.    §   4a 

12  Pet  524,  and  United  States  v.  Boutwell,  17  Wall. 
604,  in  both  of  which  the  offlcers  sued  were  guilty  of  no 
intentional  wrcng.  In  Kittredge  v.  Eace,  92  U.  S.  116, 
121,  the  distinction  between  the  powers  of  the  court  in 
common-law  and  equity  cases  in  the  matter  of  costs  is 
clearly  stated  by  Mr.  Justice  Bradley.  He  says:  'In 
actions  at  law  it  is  a  general  rule  that  the  losing  par- 
ties,  or  the  parties  against  whom  judgment  is  rendered, 
are  to  pay  the  costs,  and  no  apportionment  of  the  costs 
is  made  between  them.  Each  is  Hable  for  all,  whatever 
may  be  their  respective  interest  in  the  subject-matter  of 
the  suit.  In  equity  it  is  different.  There  the  court  has 
a  discretion  as  to  the  costs,  and  may  irapose  them  all 
upon  one  party,  or  may  divide  them  in  such  nianner  as 
it  sees  ñV  " 

Case  No.  11.  Primrose  v.  Fenno  (1902;  Mass.)  113 
Fed.  375. 

The  question  before  the  court  was  whether,  on  a  dis- 
continuance,  plaintiff  should  be  taxed  with  amounts 
paid  by  defendant  to  an  auditor  appointed  by  the  court, 
and  to  certain  witnesses.     Putnam,  C.  J.,  said : 

"Prior  to  the  act  of  February  26,  1853  (10  Stat.  161), 
which  is  now  scattered  through  the  Kevised  Statutos, 
the  taxation  of  costs  between  party  and  party  in  civil 
suits,  in  the  various  districts,  conformed  to  the  practice 
of  the  State  in  which  the  district  was  situatod.  The 
Baltimore,  8  Wall.  377,  390,  391,  19  L.  Ed.  463.  Since 
its  passage,  and  especially  since  the  decisión  in  1867  in 
Nichols  v.  Inhabitants  of  Brunswick,  3  CliflF.  88,  90,  91, 
Fed.  Cas.  No.  10,239,  and  in  1869  in  Jordán  v.  Agawam 
Woollen  Co.,  3  Cliff.  239,  243,  Fed.  Cas.  No.  7,516,  the 
practice  in  this  circuit  has  been  uniformly  the  same  as 

(19) 


g  4a      RIGHT    TO    RECOVERY— DECISIONS— AT    LAW.   [Ch.   1 

it  was  before  the  act  of  1853,  except  so  far  as  in  terms 
restricted  bv  that  statute.  It  seems  to  have  been  ac- 
cepted  that  the  act  of  1853  was  in  tended,  not  to  cover 
the  entire  subject-matter,  bnt  merely  to  obvíate  some  un- 
certainties,  and  to  prevent  the  continuance  of  certain 
irrefíularities,  among  which  was  the  allowance  of  coun- 
sel  fees  in  adniiralty  cases,  as  early  approved  by  the 
suprenie  court.  Consequentlj ,  for  all  items  of  costs  not 
speciftcally  eovered  by  the  act  of  1853,  we  must  look  pri- 
marily  to  the  practice  of  the  local  courts. 

''It  is  to  be  remembered,  however,  that  the  general 
rule  in  the  fe<leral  courts  aróse  from  the  provisions  of 
what  is  now  section  914  of  the  Revised  Statutes,  adopt- 
m<r  the  practice  of  state  courts  of  record;  but  this  sec- 
tion provides  only  that  the  practice  in  the  federal  courts 
shall  conform  'as  near  as  mav  be'  to  that  of  the  local 
tribunals.  It  is  also  to  be  reniembered  that  the  whole 
subject  of  taxation  of  costs,  except  so  far  as  in  terms 
directed  by  statute,  is  controlled  by  usage,  and  that  all 
statutes  are  assumed  to  l>e  enibedded  in  that  usage. 
It  would  be  impracticable  to  take  up  items  of  costs,  and 
dispose  of  them  theoretically,  without  regard  to  the  rea- 
sonable  and  actual  limitations  arising  from  the  usages 
of  the  courts,  without  thereby  establishing  rules  which, 
under  some  circumstances,  would  render  costs  so  bur- 
densome  as  to  be  comparatively  ruinous.  Consequently, 
while,  ou  the  ono  hand,  we  are  to  follow  the  local  prac- 
tice, except  so  far  as  it  has  been  modified  by  statute  or 
by  special  usages  of  this  court,  we  are  not  required  to 
hold  ourselves  so  far  bound  by  it  as  to  embarrass  us  in 
doing  justice  between  parties." 
(í?0) 
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§  4b.    In  equity. 

Case  No.  1.  Hunter  v.  Town  of  Marlboro  (1846; 
Mass.)  2  Woodb.  &  M.  168,  Fed.  Cas.  No.  6,908. 

Mr.  Justice  Woodbury  said:  "In  equitv,  the  depar- 
tiires  from  the  fí^eneral  rule  are  more  freqiient  than  at 
law,  and  extend  to  several  classes  of  cases.  Thus,  costs 
there  may  be  given  to  neither  party,  or  some  to  one  and 
some  to  the  other,  or  all  to  one  side,  as  the  justice  of  the 
whole  case  may  seem  to  demand.  *  *  *  In  the  equi- 
ty courts  in  this  country  the  discretion  used  has  been 
broader  than  in  courts  of  law,  but  I  think  not  jjenerally 
so  wide  and  minute  as  in  England.  The  inclinatiou 
sliould,  in  my  opinión,  be  to  conform  to  the  standard 
established  at  law,  unlesa  in  extreme  or  strong  cases. 
Henee,  when  the  final  and  solé  decree  on  the  merits  is 
for  one  party,  full  costs  should  usually  follow  for  that 
party." 

Case  No.  2.  Hovey  v.  Stevens  ( 1816 ;  Mass. )  3  Woodb. 
&  M.  17,  2  Robb,  Pat.  Cas.  567,  Fed.  Cas.  No.  6,746. 

Mr.  Justice  Woodbury  said :  "It  is  doubtlesK  a  sound 
principie  in  chancery  to  exercise  some  wider  discretion 
over  the  allowance  of  cost  than  is  done  in  a  court  of  law. 
í?ee  Uunter  v.  Town  of  Marlboro  [2  Woodb.  &  M.  168, 
Fed.  Cas.  No.  6,908],  at  the  last  terní,  and  Burnham  v. 
Kangeley,  2  Woodb.  &  M.  417,  Fed.  Cüh.  No.  2,177;  Hull, 
Costs,  625,  626;  2  Ath.  111,  409,  552.  But  still  the 
general  rule  is  there,  as  at  law,  to  give  costs  to  the  pre- 
vailing  party.  See  cases  cited  in  those  above,  and 
Barker  v.  Birch,  1  Dowl.  &  L.  816,  and  [Lawrence  v. 
Knowles]  7  Scott,  397;  [Sanders  v.  Benson]  4  Beav. 
350.  What  prevails  by  law — what  is  legal — is  presum- 
ed  to  be  moral  and  conscientious  and  equitable,  till  the 
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coiitrary  is  shown.  Vancouver  v.  Bliss,  11  Ves.  462. 
This  rule  is  applied,  likewise,  to  bilis  for  injunctions, 
as  well  as  to  other  proceedings.  [Bramwell  v.  Hal- 
comb]  3  Mylne  &  C.  738.  But  if  peculiar  circumstances 
of  an  equitable  cbaracter  exist  in  favor  of  the  defendant 
receiving  no  cost  in  the  case,  or  none  for  particular 
Ítems,  it  is  deemed.  justifiable  to  withhold  them.  See 
ante.  But  the  burden  to  show  these  peculiar  circum- 
stances is  on  the  complainant.  2  Ves.  Jr.  463.  See 
cases  before  cited.  And  Lord  Eldon  r^retted  that  the 
rule  in  chancery  had  ever  been  dififerent  from  that  at 
law.  See  cases  in  Hunter  v.  Town  of  Marlboro,  2 
Woodb.  &  M.  168,  Fed.  Cas.  No.  6,908.'* 

Case  No.  3.  Coburn  v.  Schroeder  (1881;  S.  D.  N.  Y.) 
8  Fed.  521. 

Judge  Wheeler  said:  "Costs  generally,  in  proceed- 
ings in  equity,  do  not  follow  as  matter  of  right,  as  in 
proceedings  at  law,  but  are  subject  to  the  discretion  of 
the  court,  and  are  to  be  awarded  as  a  part  of  the  decree, 
or  they  cannot  be  recovered,  although  they  may  be,  and 
generally  are,  taxed  after  the  decree.  ♦  ♦  ♦  They 
are  awarded  as  usual,  unless  there  are  special  circum- 
stances to  govern  otherwise,  to  the  prevailing  party.'' 

Case  No.  4.  Wiegand  v.  Copeland  (1882;  on  appeal, 
14  Fed.  118,  from  the  consular  court  of  Yokohama). 

Judge  Sawyer  said:  "In  an  equity  suit  of  this  char- 
acter,  the  costs  are  in  the  sound  discretion  of  the  court, 
and  its  decisión  in  that  regard  is  not  subject  to  review. 
Even  if  that  were  not  so,  I  do  not  think  the  court  un- 
duly  exercised  its  discretion  in  its  decisión  as  to  the 
costs." 
(22) 
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Case  No.  5.  Louisiana  State  Lottery  Co.  v.  Clark 
(1883;  La.)  16  Fed.  20. 

Judge  Pardee  quoted  froin  Trustees  v.  Greenough, 
105  ü.  S.  535,  as  foUows:  "  The  fee  bilí  is  intended  to 
regúlate  only  those  fees  and  costs  which  are  strictly 
ehargeable  as  between  party  and  party,  and  not  to  regú- 
late the  fees  of  counsel  and  other  expenses  and  charges 
as  between  solicitor  and  client;  ñor  the  power  of  a  court 
of  equity,  in  cases  of  administration  of  funds  under  its 
control,  to  make  such  allowance  to  the  partles  out  of  the 
f und  a&  justice  and  equity  may  require.  ♦  ♦  ♦  And 
the  act  contains  nothing  which  can  be  fairly  construed 
to  deprive  the  court  of  chancery  of  its  long-established 
control  over  the  costs  and  charges  of  the  litigation  to  be 
exercised,  as  equity  and  justice  may  require,  including 
proper  allowances  to  those  who  have  instituted  proceed- 
ings  for  the  benefit  of  a  general  fund.'  " 

Case  No.  6.  Goodyear  v.  Sawyer  ( 1883 ;  W.  D.  Tenn. ) 
17  Fed.  2. 

Judge  Llammond  said:  "The  rule  at  law  was  to  tax 
them  in  favor  of  the  prevailing  party  as  a  matter  of 
right ;  but  in  equity,  while  this  was  the  general  rule,  the 
court,  in  its  discretion,  governed  by  well-settled  prin- 
cipies of  judgment,  may  refuse  costs,  tax  them  against 
the  prevailing  party,  divide  them,  enlarge  the  items  of 
taxation,  or  otherwise  regúlate  the  allowance  as  it  may 
deem  just.  Trustees  v.  Greenough,  105  U.  S.  535; 
Ix)uisiana  State  I^ttery  Co.  v.  Clark,  16  Fed.  20 ;  United 
States  V.  Treadwell,  15  Fed.  532 ;  Wiegand  v.  Copeland, 
14  Fed.  118.     ♦     •     ♦ 

"Reading  the  whole  statute  together  as  originally 
passed,  and  as  it  is  found  in  the  Revisión,  in  the  light 
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of  previous  legislation,  and  the  practice  uuder  that  legis- 
lation,  and  tlie  law  of  costs  at  law,  in  eqiiity,  and  in  ad- 
iniralty,  as  shown  by  tbe  above-cited  authoíities  (as  it 
niust  be  ixíad  to  understand  it),  and  it  is  plain  that 
these  ^docket  fees'  in  civil  cases,  as  well  as  the  deposi- 
tion  fees,  are  a  lump  sum  substituted  for  the  small  'fees' 
allowed  attornevs  and  solicitors  under  the  oíd  svstem, 
chargeable  to  and  coUectible  from  their  clients,  in  addi- 
tion  to  ^such  reasonable  compensation  for  their  services' 
as  they  may  charge  and  receive  (Rev.  St.  §  823),  and 
that  this  lump  sum  is  only  taxable  as  costs  against  the 
losing  party  4n  cases  where,  by  law,  costs  are  recover- 
able  in  favor  of  the  prevailing  party.'  Rev.  St.  §  983. 
In  other  words,  the  whole  general  law  establi^hing  the 
principies  upon  which  costs  are  or  are  not  taxable  as 
between  party  and  party  is  adopted,  and  this  statute 
only  prescribes  the  items  that  may  be  taxed  in  the  bilí. 
And  here,  now,  and  in  every  equity  case  when  the  court 
comes  to  adjudge  costs,  it  will  determine  what  costs  and 
to  which  party  they  are  taxable;  and  this  not  alone  upon 
two  words  in  one  section,  but  upon  the  whole  statute 
and  the  general  law  which  it  adopts." 

Case  No.  7.  Fechheimer  v.  Baum  (1890;  S.  D.  Ga.) 
43  Fed.  719. 

Judge  Speer  said:  ^*This  l>eing  an  equity  cause,  in 
which  the  question  of  liability  of  cost  is  one  for  the  dis- 
cretion  of  the  court,  the  costs  will  be  assessed  in  accord- 
ance  with  what  appears  to  be  the  equities  of  the  case  as 
affecting  cost."  Costs  were  giren  plaintiffs,  though  they 
faileíl  in  the  suit,  because  certain  facts  w<*re  concealed 
from  them . 
(24) 
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Case  No.  8.  United  States  v.  Southern  Pac.  R.  Co. 
(1893;  S.  D.  Cal.)  56  Fed.  865. 

The  bilis  as  filed  contained  no  prayers  for  costs,  and 
the  mandates  of  the  supreme  court,  having  direeted  de- 
crees  in  favor  of  plaintiflf,  and  such  decrees  having  been 
entered  with  costs  to  plaintiflf,  the  defendants  moved  to 
strike  out  the  portions  relating  to  costs.  Ross,  D.  J., 
said: 

"The  rule  in  equity  is  that  the  court  costs  follow  the 
decree,  unless  the  circumstances  of  the  case  be  such  as 
in  the  interest  of  justice,  to  induce  the  court  to  modify 
the  rule.     2  Daniell,  Ch.  Pr.,  side  p.  1381 ;  Adams,  Eq., 
side  pp.  391,  392. 

"In  Riddle  v.  Mandeville,  6  Cranch,  86,  where,  nothing 
having  been  said  in  the  mándate  respecting  costs,  in  re- 
sponse  to  a  motion  for  a  further  mándate  to  the  lower 
court  to  award  the  costs  of  that  court,  the  supreme 
court,  speaking  through  Chief  Justice  Marshall,  said: 
The  court  below  is  always  competent  to  award  costs  in 
a  chancery  suit  in  that  court,  and,  in  case  of  a  mándate, 
may  issue  execution  therefor.' '' 

Case  No.  9.  Tesla  Electric  Co.  v.  Scott  (1900;  E.  D. 
Pa.)  101  Fed.  524. 

Bules  6  and  16  of  the  court  make  the  expense  of  print- 
ing  the  evidence  in  equity  cases  a  part  of  the  costs  to  be 
taxed,  and  it  was  urged  that,  as  such  costs  were  not 
provided  for  by  the  statute,  the  court  was  without  power 
to  impose  them.     McPherson,  D.  J.,  said : 

"Ultimately,  no  doubt,  the  power  to  impose  costs  must 
be  f ound  in  a  statute ;  but  the  legislature  may  grant  the 
pówer  in  general  terms  to  the  courts,  and  these  tribunal» 
may  then  establish  a  fee  bilí  by  a  rule  or  order  that  will 
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Iiave  the  bindiiig  foree  of  a  legislative  act  This  grant 
has  already  been  made  by  congress,  as  was  decided  by 
Mr.  Justice  Clififord  (Lowell,  J.,  concurring)  in  Jordán 
V.  Agawam  WooUen  Co.,  3  Cliflf.  239,  Fed.  Cas.  No. 
7,516,  in  which  the  validity  of  a  similar  rule  in  the  first 
Circuit  was  upheld.  The  decisión  was  rendered  in  1869, 
before  the  Eevised  Sta tutes  were  enacted;  but  the  fee 
bilí  of  1853  (10  Stat.  161),  which  was  then  under  con- 
sideration  by  the  court,  does  not  differ  in  any  impor- 
tant  respect  from  the  sections  of  the  Kevised  Statutes 
that  are  noAV  urged  upon  my  attention.  I  foUow  Jor- 
dán V.  Agawam  WooUen  Co.  as  an  authority,  and  need 
not,  therefore,  discuss  the  cases  that  have  been  cited  by 
counsel.  They  are  collected  in  Kelly  v.  Springfield  Ry. 
Co.,  83  Fed.  183 ;  and  if  any  one  desires  to  examine  the 
course  of  legislation  on  the  subject  of  costs,  he  will  find 
the  various  statutes  cited  in  Hathaway  v. '  Roach,  2 
Woodb.  &  M.  63,  Fed.  Cas.  No.  6,213,  Costs  in  Civil 
Cases,  1  Blatchf.  652,  Fed.  Cas.  No.  18,284,  and  The 
Baltimore,  8  Wall.  388, 19  L.  Ed.  463." 

Case  No.  10.  Du  Bois  v.  Kirk  (1895)  158  U.  S.  58, 
15  Sup.  Ct.  729. 

The  court  said :  "In  this  case  we  sustain  the  action  of 
the  court  below,  both  as  to  the  interlocutory  and  final 
decree,  and,  as  costs  in  equity  and  admiralty  cases  are 
within  the  sound  discretion  of  the  court,  we  do  not  feel 
inclined  to  disturb  this  decree  in  awarding  full  costs  to 
the  plaintiff.  Canter  v.  American  Ins.  Co.,  3  Pet.  307 ; 
United  States  v.  Cargo  of  The  Malek  Adhel,  2  How.  210, 
237;  The  Sapphire,  18  Wáll.  51;  Kittredge  v.  Race,  92 
U.  8.  116,  120." 
(26) 
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§  4c.    IxL  admiralty. 

Case  No.  1.  Thorne  v.  The  Victoria  (1853;  S.  D.  N. 
Y.)  21  Betts,  D.  C.  MS.  63,  Fed.  Cas.  No.  13,988, 

Judge  Betts  held :  "The  act  of  congress  of  February 
26,  1853  (10  Stat.  161),  was  manifestly  intended  to 
make  specific  allowances  in  all  cases  of  eosts  taxable  bj 
officers  of  the  United  States  courts,  and  in  relation  to 
attorneys,  solicitors,  and  proctors,  alike  in  respect  to 
adversary  parties  and  their  own  clients.  Title  of  act 
and  clause  12  of  section  1.  This  legislátive  parpóse  and 
policy  the  courts  will  carry  out  in  good  faith;  and  as 
the  act  is  remediai,  with  a  liberal  interpretation,  it  now 
supplies  the  only  law  of  costs,  and,  indeed,  takes  from 
courts  all  implied  authority  to  award  them  [Supervisors 
of  Onondaga  v.  Briggs]  3  Denio,  174 ;  [Brooklyn  Bank 
V.  Willoughby]  1  Sandf.  669." 

Case  No.  2.  Dedekam  v.  Vose  ( 1853 ;  S.  D.  N.  Y. )  3 
Blatchf.  153,  Fed.  Cas.  No.  3,731. 

Betts,  J.,  said :  "This  court  has  uniformly  held  that 
every  ítem  of  costs  taxable  against  a  party  to  a  suit  is 
specified  in  the  fee  bilí  enacted  February  26,  1853  (10 
Stat.  161),  and  that  it  cannot  go  out  of  the  provisions 
and  restrictions  of  that  act,  and  make  an  allowance  of 
costs  on  any  considerations  of  equity  or  justice.  The 
province  of  the  taxing  officer  is  accordingly  now  limited 
to  the  service  of  comparing  a  proposed  charge  with  the 
partículars  set  forth  by  congress  in  that  statute  as  tax- 
able; and  when  the  charge  is  not  found  to  fall  within 
the  enumerated  and  designated  fees,  it  must  be  reject- 
ed." 
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Case  No.  3.  Dyer  v.  National  Steam  Nav.  Co.  (188(5) 
118  U.  S.  507,  6  Sup.  Ct.  1174. 

The  oourt  said:  "Costs  in  admiraltv,  as  well  as  in 
equity,  are  in  the  discretion  of  the  court.  Benedict, 
Adm.  §  549." 

Case  No.  4.  Union  Ice  Co.  v.  Crowell  (1S93)  5  C.  C. 
A.  49,  55  Fed.  87. 

Webb,  D.  J.,  in  his  opinión  in  the  court  below,  which 
the  court  of  appeals  quoted,  said :  "Question  is  made  re- 
specting  costs.  In  admiralty,  costs  are  under  the  con- 
trol of  the  court,  and  do  not  necessarilv  foUow  the  rule 
in  cases  at  law  or  suits  in  equity.  They  are  denied,  in 
whole  or  in  part,  to  the  prevailing  party,  and  sometimes 
are  even  allowed  to  the  losing  party,  as,  on  a  view  of  all 
the  particulars  of  a  case,  seems  to  be  proper.-' 

Case  No.  5.  Munson  v.  Straits  of  Dover  S.  S.  Co. 
(1900;  2d  Cir.)  43  C.  C.  A.  57,  102  Fed.  926. 

The  court  say:  '^lu  admiralty,  as  in  equity,  it  is  in 
the  discretion  of  the  court  to  dismiss  a  suit,  where  the 
party  is  entitled  to  nominal  damages  only,  without  costs, 
as  was  done  in  this  case.  Barnett  v.  Luther,  1  Curt. 
434,  Fed.  Cas.  No.  10,025;  Herbst  v.  The  Asiatic  Prince, 
97  Fed.  343." 
(28) 
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§  5.  Solicitor's  Fee  for  Bill  or  Answer, 

6.  Copies  of  Bills  and  Answers — Fees  for. 

7.  Sepárate  Answers — Costs  on. 

8.  Demurrers  and  Pleas — Costs  on. 

§  5.    Solicitor's  fee  for  bilí  or  answer. 

There  is  no  statute  relating  to  tliis  item.  Equity  rule 
25  provides:  "In  order  to  prevent  unnecessary  costs 
and  expenses,  and  to  promote  brevity,  succinetness,  and 
directness  in  the  allegations  of  bilis  and  answers,  the 
regular  taxable  eosts  for  every  bilí  and  answer  shall 
in  no  case  exeeed  the  suin  which  is  allowed  in  the  state 
court  of  chancery  in  the  district,  if  any  there  be ;  but  if 
there  be  none,  then  it  shall  not  exeeed  the  suní  of  three 
dollars  for  every  bilí  or  answer." 

Case  No.  1.  Yale  Lock  Mfg.  Co.  v.  Colvin  (1882)  14 
Fed.  269. 

Judge  Wheeler  said:  "No  costs  for  the  answer  itselí 
are  providetl  for,  and  none  are  taxable  for  it.  The 
copies  of  an  answer  required  by  the  rules  to  be  f  urnished 
are  taxable.  The  making  the  answer  is  an  incident  to 
the  appearance,  and  no  statute  makes  any  allowance  for 
it.  The  rule  (equity  rule  25)  in  regard  to  it  is  a  lirnita- 
tion  without  auything  to  opérate  upon,  as  the  statutes 
aud  rules  now  stand." 
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Case  No.  2.  Malcomson  v.  Wappo  Mills  (1899)  97 
Fed.  225. 

The  bilí  made  supposed  ereditors  parties,  and  certain 
of  them  answered,  disclaiming  any  interest.  Judge 
Simonton  said: 

"The  bilí  necessarily  is  dismissed  as  to  them.  Their 
solicitor  claims  as  fees  a  docket  fee  of  ^20,  and,  for  fil- 
ing  the  answer  and  disclaimer,  $3.  *  *  *  Where  a 
persotf  is  made  a  party  who  has  no  interest  whatever  in 
the  estáte,  and  can  derive  no  beneflt  from  its  adminis- 
tration,  the  case  is  different.     He  stands  on  another  foot- 

» 

ing.  If  he  promptly  disclaims  in  the  record,  he  should 
get  his  costs.  The  Memminger  executors  are  in  this 
plight.  They  should  get  their  docket  fee  under  the 
statute,  and  the  ^S  costs  for  tlieir  disclaimer  under 
oquity  rule  25." 

§  6.    Copies  of  bilis  and  answers — Fees  for. 

Rev.  St.  §  983,  provides :  "The  bilí  of  fees  of  the  clerk, 
marshal,  and  attomey,  and  the  amount  paid  printers 
and  witnessos,  and  lawful  fees  for  exemplifications  and 
copies  of  papers  necessarily  obtained  for  use  on  triáis 
in  cases  where  bv  law  costs  are  recoverable  in  favor  of 
the  prevailing  party,  shall  be  taxed  by  a  judge  or  clerk 
of  the  court,  and  be  included  in  and  form  a  portion  of 
a  judgment  or  decree  against  the  losing  party.  Such 
taxed  bilis  shall  be  filod  with  the  papers  in  the  cause." 

Case  No.  1.  Yale  Lock  3Ifg.  Co.  v.  Colvin  (1882)  14 
Fed.  269. 

"The  copies  of  an  answer  requirod  by  the  rules  to  be 
furnished  are  taxable." 
(30) 
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§  7.    Sepárate  answers — Coste  on. 

Rule  62.  "When  the  same  solicitor  is  employed  for 
two  or  more  defendants,  and  sepárate  answers  shall  be 
filed,  or  other  proceedings  had,  by  two  or  more  of  the 
defendants  separately^  costs  shall  not  be  allowed  for 
such  sepárate  answers  or  other  proceedings,  unless  a 
master,  upon  reference  to  hím,  shall  certify  that  such 
sepárate  answers  and  other  proceedings  were  necessary 
or  proper,  and  ought  not  to  ha  ve  been  joined  together." 

§  8.    Demurrers  and  pleas — Coste  on. 

See  equity  rutes  34  and  35.  See,  also,  post,  c.  15,  "At- 
torney's  Docket  and  Deposition  Fees." 

Case  No.  1.  McGuire  v.  Briscoe  (1851)  2  Hayw.  & 
H.  54,  Fed.  Cas.  No.  8,813a. 

Cranch,  J.,  said:  "The  demurrer  to  the  defendant's 
first  auswer  having  been  sustained  in  part  and  over- 
niled  in  part,  I  think  each  party  should  sustain  his  own 
costs  iacurred  by  the  demurrer, — that  is,  that  neithcr 
party  should  recover  of  the  other  any  costs  of  demurrer/' 

Case  No.  2.  New  York  Belting  &  Packing  Co.  v.  New 
Jersey  Car  S.  &  R.  Co.  (1887)  32  Fed.  755. 

Lacombe,  J.,  said :  "The.  demurrer  was  argued  and 
overruled,  the  order  directing  'that  complainant  recover 
of  the  defendant  its  cost  in  this  suit  to  be  taxed,  and  the 
defendant  be,  and  it  hereby  is,  assigned  to  answer  witli- 
in  ten  days  from  date  hereafter.'  ^^ 

Case  No.  3.  McCabe  v.  Cruikshank  (1901)  106  [\h\. 
649. 

Judge  WKeeler  held:     "The  plaintiflf  is  the  one  who 
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ueeds  to  and  does  ask  leave  to  amend,  and  wlio,  accord- 
iug  to  the  decisión  made,  was  flrst  at  fault  in  pleading. 
Tlie  defendant  has  no  occasion  for  such  leave.  If  the 
plaintitf  does  not  amend  aceording  to  the  order,  as  set- 
tled  otherwise,  the  defendant  will  have  final  judgment 
in  this  cause,  although  not  on  the  merits.  If  the  plain- 
tiff  does  amend,  the  defendant  will  be  entitled  to  au- 
swer  the  new  complaint,  under  the  rules  of  procedure. 
Under  these  circumstances,  the  taxable  costs  of  the  de- 
murrer  on  the  leave  to  ainend  must  fall  upon  the  plain- 
tiff.     Order  settled  accordingly." 

Case  No.  4.  Adler  v.  Lañe  (1901;  Ist  Cir.)  46  C.  C.  A. 
165,  107  Fed.  101. 

A  trustee  in  bankruptcy  filed  a  bilí  to  have  a  transfer 
of  a  certain  léase  declared  fraudulent.  .  The  respondents 
demurred  to  the  jurisdiction,  the  demurrer  was  over 
ruled,  and  respondents  petitioned  for  a  revisión  of  pro- 
ceedings  in  the  court  of  appeals.  The  complainant  after- 
wards  dismissed  his  bilí.     The  court  of  appeals  said: 

^*As  we  understand  the  law,  the  petition  for  review  in 
this  case  did  not  have  the  effect  of  a  writ  of  error  or  an 
api)eal  from  final  judgment  to  remove  the  case  to  this 
court,  and  therefore  the  dismissal  of  the  main  case  was 
within  the  province  of  the  lower  court^  and,  as  that  ac- 
tion  compels  the  dismissal  of  the  case  here,  we  think 
that  the  respoudent  (defendant  in  this  court)  should 
pay  the  costs.'' 
(32) 
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§    9.  Distinction  between  Affidavits  and  Depositions. 

10.  Affidavits  for  Use  on  Motions. 

11.  Affidavits  Used  on  Final  Hearing. 

^  9.    Distinction  between  affidavits  and  depositions. 

Case  No.  1.  Stimpson  v.  Brooks  (1856)  3  Blatehf. 
456,  red.  Cas.  Xo.  13,454. 

Betts,  J.,  said:  **Deposition  is  a  generic  expression, 
emhracing  all  written  evidence  verifled  by  oath,  and 
thus  iiicludes  affidavits;  but  in  legal  language,  a  dis- 
tinction is  maintained,  in  courts  of  law  and  chancery, 
between  depositions  and  affidavits.  A  deposition  is  evi- 
dence giveu  by  a  witness  under  interrogatories,  oral  or 
written,  and  usually  written  down  by  an  offlcial  person ; 
while  an  affidavit  is  the  mere  volimtary  act  of  the  party 
making  the  oath,  and  may  be,  and  generally  is,  taken 
withoiit  the  cognizance  of  the  one  against  whom  it  is  to 
be  used.  Bacon,  Abr.  'Affidavit' ;  Jacob,  Law  Dict, 
'Affidavit'  and  'Deposition' ;  Wyatt,  Pract.  Reg.  c.  7." 

See  Indianapolis  Water  Co.  v.  American  Straw-Board 
Co.  (1895)  65  Fed.  534,  for  a  full  discussion  of  the  dis- 
tinction, the  cases,  etc. 

§  10.    Affidavits  for  use  on  motions. 

Case  No.  1.  Stimpson  v.  Brooks  (1856)  3  Blatehf. 
456,  Fed.  Cas.  Xo.  13,454. 

There  had  beeu  a  motion  for  iujunction,  which  was 
denied,  with  costs.     Defendant  charged  in  his  bilí  of 
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costs  for  fourteen  affidavits  iised  at  tlie  liearÍDg  of  the 
inotion,  at  ^2.50  eacli, — f  35, — and  the  clerk  allowed  the 
cliarge.  Betts,  J.,  set  the  taxation  aside,  oii  the  ground 
that  the  statute  provided  only  for  proofs  admitted  on 
final  liearing.  It  had  been  the  usage  of  that  court  to 
allow  snch  eharge  prior  to  the  statute  of  1853. 

Case  No.  2.  Atwood  v.  Jaques  (1894;  W.  D.  Mo.)  63 
Fed.  561. 

Philips,  1).  J.,  refused  to  allow  the  cost  of  writing  the 
affidavits,  citing  Stimpson  v.  Brooks,  supra,  but  said: 
**But  it  seenis  to  me,  inasmuch  as  the  eomplainants  in- 
vited  the  issue  on  the  application  for  a  temporary  in- 
junction,  and  such  applications  are  heard  only  upon 
affidavits,  that  it  would  be  but  equitable  and  right  that 
the  prevailing  party  should  at  least  be  accorded  the 
sums  paid  out  by  him  to  the  officer  administering  the 
oath  and  certifying  thereto;  and  therefore  I  shall  allow 
to  the  respondent,  as  costs,  the  sum  of  50  cents  for  the 
notary's  certifícate  and  seal  to  each  affidavit,  aggregat- 
ing  115.50." 

§  11.    Affidavits  used  on  ñnal  hearing. 

Case  No.  1.  Stimpson  v.  Brooks  (1856)  3  Blatehf.  456, 
Ved.  Cas.  No.  13,454. 

Defendants  sought  to  tax  the  cost  of  affidavits  used  in 
opposing  a  motion  for  preliminary  injunction.  Judge 
Betts,  in  refusing  to  tax  the  ítem,  said : 

"It  is  the  costs  on  fínal  hearing  alone  which  are,  by 
the  statute,  chargeable  by  one  party  against  the  other. 
Had  these  affidavits,  in  such  state  of  the  cause,  been  ad- 
mitted in  evidence,  I  should  have  no  doubt  that,  although 
not,  in  strict  legal  noraenclature,  depositions,  they  might 
(34) 
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be  regarded  as  within  the  intention  of  congress,  and 
be  taxable  iinder  the  denomination  of  ^depositions.' 
*  *  *  I  consider  the  ítem  as  not  taxable,  because 
the  proofs  were  not  admitted  on  a  final  hearing  of  the 
cause,  without  considering  it  of  moment  whether  they 
can  be  appropriately  termed  'depositions.'  " 

Case  No.  2.  Indianapolis  Water  Co.  v.  American 
Straw-Board  Co.  (1895;  Ind.)  65  Fed.  534. 

A  special  examiner  was  appointed  to  take  testimony 
for  use  on  the  hearing  of  a  motion  for  preliminary  in- 
junction,  but  the  motion  was  withdrawn,  and  it  was 
agreed  that  the  testimony  so  taken  should  be  "treated 
as  taken  after  issue  joined,"  and  read  at  the  final  hear- 
ing, and  it  was  so  treated  and  used.  Judge  Baker  held 
that  the  evidence  should  be  treated  as  "depositions,"  say- 
ing  (page  536)  : 

"In  the  case  under  consideration,  where  it  must  be 
and  is  conceded  that  the  testimony  of  the  witnesses  was 
taken  and  reduced  to  writing  under  and  by  competent 
authority,  and  their  written  testimony  has  fully  per- 
formed  the  office  and  function  of  depositions  on  the  final 
hearing  of  the  cause,  it  is  useless,  in  determining  the 
compensation  of  the  officer  before  whom  it  was  taken, 
and  of  the  attorneys  for  their  services  in  connection 
therewith,  to  inquire  whether  it  hád  every  technical  re- 
quirement  of  legal  depositions  that  was  necessary  to  se- 
cure  their  admission  as  evidence.  The  waiver  supplied 
any  defect.  The  taxation  of  attorney's  fees  on  each  of 
the  depositions  herein  is  therefore  approved." 
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CHAFTEK  17. 

DBPOSITIONS. 

§  12.  Who  may  Take,  and  Fees  for  Taklng. 

(a)  Equity  Rules. 

(b)  Statutes. 

13.  Clerk's  Fees  for  Taking. 

(a)  Statutes. 

(b)  DecisioDS. 

14.  United  States  Commissioner's  Fees  for  Taking. 

(a)  Statutes. 

(b)  Decisions. 

15.  Examiner's  Fees  for  Taking. 

16.  Comraissioners  under  Dedlmus — Fees  of. 

17.  Notarles  and  Other  Officers — Fees  of. 

18.  Stenographers — Fees  of. 

19.  Disbursements  by  Officers. 

20.  Copies  of  Depositions. 

(a)  When  Taxable. 

(b)  When  not  Taxable. 

21.  Depositions — When  not  Used — Fees  for. 

§  12.    Who  may  take,  and  fees  for  taking — (a)  Equity  rales. 

Kule  (íT.  'Mfter  tlie  cause  is  at  issue,  cominissious  to 
take  testimony  may  be  taken  out  íu  vacation,  as  well  as 
iii  tenu,  joiiitly  by  both  parties,  or  severally  by  either 
party.  *  *  *  In  all  cases,  the  commissioner  or  coin- 
missioiieis  may  be  named  by  the  coiirt  or  by  a  judge 
tliereof,  and  the  presidinj?  judge  of  the  coiirt  exercisiuf;: 
jurisdictiou  may,  eitlier  in  terin  time  or  in  vacation,  vesl 
in  the  chM'k  of  the  coiirt  general  power  to  ñame  coni- 
missi(mers  to  take  testimony.  Either  party  may  givc 
notice  to  the  otlier  tliat  he  desires  the  evidence  to  be  ad- 
dnced  in  the  cause  to  be  taken  orally,  and  thereupon 
(36) 
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all  the  witnesses  to  be  examined  shall  be  examined  be- 
fore  one  of  the  examiners  of  the  court,  or  before  an  ex- 
aniiner  to  be  specially  appointed  by  the  court.     ♦     ♦     ♦ 

'^At  the  request  of  either  party,  with  reasonable  no- 
tice,  the  deposition  of  any  witnesa  shall,  under  the  di- 
rection  of  the  examiner,  be  taken  down  either  bv  a  skill- 
ful  stenographer,  or  by  a  skillful  typewriter,  as  the  ex- 
aiuiner  may  elect,  and,  when  taken  stenographically, 
shall  be  put  into  typewriting  or  other  writing;  provid- 
ed,  that  such  stenographer  or  typewriter  has  been 
appointed  by  the  court,  or  is  approved  by  both  par- 
ties.     *     *     ♦ 

**Testimonv  may  be  taken  on  commissiou,  in  the 
usual  way,  by  written  interrogatories  and  cross  interrog- 
atories,  on  motion  to  the  court  in  term  time,  or  to  a 
judge  in  vacation,  for  special  reasons,  satisfactory  to  the 
court  or  judge.     ♦     ♦     ♦ 

**The  expense  of  the  taking  down  of  depositions  by 
a  stenographer,  and  of  putting  them  into  typewriting 
or  other  writing,  shall  be  paid  in  the  first  instance  by 
the  party  calling  the  witness,  and  shall  be  imposed  by 
the  court,  as  part  of  the  costs,  upon  such  party  as  the 
court  shall  adjudge  should  ultimately  bear  them." 

Rule  68.  "Testimony  may  also  be  taken  in  the  cause, 
after  it  is  at  issue,  by  deposition,  according  to  the  act 
of  congress;  but  in  such  case,  if  no  notice  is  given  to 
the  adverse  party  of  the  time  and  place  of  taking  the 
deposition,  he  shall,  upon  motion  and  affidavit  of  the 
fact,  be  entitled  to  a  cross-examination  of  the  witness, 
either  under  a  commission  or  by  a  new  deposition  taken 
under  the  acts  of  congress,  if  a  court  or  judge  thereof 
shall,  under  all  the  circumstances,  deem  it  reasonable." 

(37) 
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* 

Rule  70  provides  that  the  clerk  shall,  upon  applica- 
tion,  "issue  a  commission  to  such  commissioner  or  com- 
niissioners  as  a  judge  of  the  court  iiiay  direct,"  to  take 
dopositions  de  hene  esse. 

§  12b.    Statutes. 

De  bcne  esse,  Rev.  St.  §  863,  provides  for  the  taking 
of  depositions  de  hene  esse  before  any  judge  of  any  court 
of  the  United  States,  or  any  commissioner  of  a  circuit 
court,  or  any  clerk  of  a  district  or  circuit  court,  or  any 
chaneellor,  justico,  or  judge  of  a  suprerae  or  superior 
court,  mayor  or  chief  magistrate  of  a  city,  judge  of  a 
couiity  court  or  címrt  of  common  pleas  of  any  of  the 
United  Statcn^!,  or  any  notarj^  public,  not  being  of  coun- 
scl  or  attorney  to  eitlier  of  the  parties,  ñor  interested  in 
the  cvent  of  the  cause. 

J)rdi}i)us  potc.^tütnn,  Kev.  St.  §  866:  "In  any  case 
where  it  is  n(M*cssarv,  in  ordcr  to  prevent  a  failure  or 
d(4av  of  justice,  anv  of  the  courts  of  the  United  States 
may  grant  a  dedimus  potcsfatcni  to  take  depositions  ac- 
cording  to  coniinon  usage;  and  any  circuit  court,  upon 
application  to  it  as  a  court  of  equity,  may,  according  to 
the  usagos  of  chancery,  direct  depositions  to  be  taken 
in  prrpetuam  re\  mcmoriam,  if  they  relate  to  any  mat- 
ters  that  may  be  cognizable  in  any  court  of  the  United 
States;  and  the  provisions  of  sections  eight  hundred  and 
sixty-three,  eight  hundred  and  sixty-four,  and  eight  hun- 
dred and  sixty-five  shall  not  apply  to  any  deposition  to 
be  taken  under  the  authority  of  this  section." 

Taking  oaths,  etc.  Rev.  St.  §  1778 :  "In  all  cases  in 
which,  under  the  laws  of  the  United  States,  oaths  or 
ackuowledí^monts  may  now  be  taken  or  made  before  anv 
justice  of  tlu'  jM'iwe  of  any  stato  or  torritory,  or  ín  the 
(38) 
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District  of  Columbia,  tliey  luay  hereafter  be  also  takeii 
or  inade  by  or  before  any  notary  public  duly  appointed 
in  any  state,  district,  or  territory,  or  any  of  the  com- 
luissioners  of  the  circuit  courts,  and,  when  certified  un- 
der  the  haud  and  offlcial  seal  of  such  notary  or  commis- 
sioner,  shall  have  the  same  forcé  and  effect  as  if  taken 
or  niade  bj^  or  before  such  justice  of  the  peace." 

Notarles.  Act  Aug.  15,  1876,  c.  304  (19  Stat.  206; 
Siipp.  Rev.  St.  123)  :  "Tliat  notarles  public  of  the  sev- 
eral  statos,  territories,  and  the  District  of  Columbia  be, 
an<l  they  are  hereby,  authorized  to  take  depositions,  and 
do  all  other  acts  in  relation  to  taking  testimony  to  be 
used  in  the  courts  of  the  United  States,  take  acknowl- 
edgments  and  aflidavits,  in  the  same  manner  and  willi 
the  same  ettVct  as  commissioners  of  the  United  Stat(^s 
circuit  court  mav  now  lawfuUv  take  or  do." 

Depositions  undor  laws  of  states.  Acts  March  9, 
1892,  c.  14  (27  Stat.  7;  2  Supp.  Kev.  St.  4)  :  "That,  in 
addition  to  the  mode  of  taking  the  depositions  of  wit- 
nesscs  in  caii.ses  ]icnd¡ng  at  law  or  equity  in  the  district 
and  circuit  courts  of  the  United  States,  it  shall  be  hiw- 
ful  to  take  tlie  depositions  or  testimony  of  witnesscs 
in  the  mode  prescribed  by  the  laws  of  the  state  in  whicli 
tlie  courts  are  held." 

"Folio''  defined.  Kev.  St.  §  854:  "The  tcrm  'folio,' 
in  this  chapter,  shall  mean  one  hundred  words,  couut- 
ing  each  figure  as  a  word.  When  there  are  over  fifty 
and  undcr  one  hundred  words,  they  shall  be  countcd 
as  one  folio;  but  a  less  number  than  fifty  words  shall 
not  be  counted,  except  when  the  whole  statute,  notice,  or 
order  contains  less  than  fiftv  words." 

(3!)) 
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§  13.    Clerk's  fees  íor  taking  depositioiLS— (a)   Stotutes. 

Kev.  St.  §  823:  "The  following  and  no  other  eoin- 
pensation  fcjhall  he  taxed  and  allowed  to  *  *  * 
clerks  of  the  circuit  and  district  courts,  *  *  *  ex- 
cept  in  cases  otherwi^e  expressly  provided  by  law/' 

^*Sec.  828.     Clerks'  Fees.     ♦     •     ♦ 

"For  issuing  a  writ  of  sunimons  ov  subpoeua,  twen- 
ty-five  cents. 

"Por  administerins  an  oath  or  affinnation,  except  to 
a  juror,  ten  cents. 

"For  taking  and  eertifying  depositions  to  file,  twenty 
cents  for  each  folio  of  one  hiindred  words. 

"For  a  copy  of  such  deposition  fiirnisheil  to  a  party 
on  request,  ten  cents  a  folio. 

"For     *     *     *     makinjí  any  record,   certifícate,   re- 
turn,  or  report,  for  each  folio,  fifteen  cents. 

"For  afHxing  the  seal  of  the  court  to  any  instrument, 
when  required,  twenty  cents." 

§  13b.    Decisions. 

Case  No.  1.  The  F.  Merwin  (1879^  10  Hen.  403,  Fed. 
Cas.  No.  4,893. 

Judge  Choate  said,  coucerninj»  charj;c.s  for  oaths  and 
jurats:  "The  charge  for  *ñve  oaths  at  ten  cents,  and 
five  jurats  at  fifteen  cents,'  is  objected  to,  on  the  ground 
that  the  fee  of  ten  cents  for  administering  an  oath  in- 
cludes  the  service  of  the  clerk  in  niakins:  the  certifícate 
of  the  administration  of  the  oath, — the  jurar.  I  think 
the  charge  is  c<)rre<*t.  The  fee  bilí  allows  ten  cents  for 
administering  the  oath.  It  allows  fífteen  cents  for  *mak- 
ing  a  certifícate.'  Tbe  two  services  are  distinct,  and 
are  both  here  ronrlorod.'' 
(40) 
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§  14.    United  States  commissioner's  fees  for  taking  deposi- 
tions — (a)  Statutes. 

Act  May  28,  1896,  c.  252,  §  21  (29  Stat.  184),  pro- 
vides "that  eadi  United  States  commissiouer  shall  be 
entirled  to  the  foUowing  named  feos,  and  none  otlier: 
*  *  ^  lissuing  subpoena  or  subpoenas  in  any  one 
case,  with  five  cents  for  each  necessary  wituess  in  addi- 
tion  to  the  first,  twenty-five  cents;  drawing  a  bond  of 
defendant  and  siireties,  taking  acknowledgment  of  same, 
aud  justification  of  sureties,  seventy-five  cents;  for  ad- 
niinistering  an  oath  (exceptto  witness  as  to  attendance 
and  travel),  ten  cents;  ♦  ♦  ♦  transmission  of  orig- 
inal papers  to  court,  sixty  cents ;  ♦  ♦  ♦  for  attend- 
ing  to  a  reference  in  a  litigated  niatter  in  a  civil  cause 
at  law,  in  equity,  or  in  admiralty,  in  pursuance  of  an 
order  of  the  court,  three  dollars  a  day ;  for  taking  and 
certifying  depositions  to  file  in  civil  cases,  ten  cents  for 
each  folio;  for  each  copy  of  the  same  farnishe<l  to  a 
party  on  request,  ten  cents  for  each  folio.'' 

Bv  the  same  act,  the  office  of  comhiissioner  (»f  the  cir- 
cuit  court  was  abolished,  and  that  of  United  States  r(mi- 
missioner  established,  and  the  table  of  fees  for  the  hit- 
íer  differs  from  that  of  the  former.  Section  823  of  the 
Revised  Statutes  refers  to  "commissioners,"  without 
further  designation. 

The  rate  of  charges  of  the  commissiouer  of  the  circuit 
court  was  substantially  the  same  as  the  clerk's ;  but  that 
of  the  United  States  commissiouer,  for  corresponding 
Ítems,  differs  as  follows : 

Subpoena,  clerk,  twenty-five  cents. 

"         United  States  commissiouer,  twenty-flve 
cents  for  first  wituess,  and  five  cents 

for  each  additioual. 

(41) 
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Depositions,  clerk,  twenty  ceuts  a  folio,  and  ten 

cents  per  folio  for  copies. 
**  United  States  commissioner,  ten  cents 

a  folio,  and  same  for  copies. 
The  foUowing  item  is  found  in  the  United  States  com- 
missioner's  fee  bilí,  and  not  in  the  clerk's :  "Attending 
to  a  reference  in  a  litigated  matter,  in  a  civil  cause  at 
law,  in  equity,  or  in  admiralty,  in  pursuance  of  an  or- 
der  of  the  court,  throe  doUars  a  day." 

§  14b.    Decisions. 

Case  No.  1.  Tesla  Electric  Co.  v.  Scott  (1900)  101 
Fed.  524. 

Judge  McPherson  held:  ^'Section  847  allows  a  Unit- 
ed States  commissioner  twenty  cents  a  folio  for  taking 
and  certifying  depositions  to  file,  and  section  823  de- 
clares 'that  no  other  compensation  shall  be  taxed  and 
allowed.'  The  charge  of  three  doUars  a  day  for  attend- 
ance  under  section  847  is  also  erroneous.  Taking  testi- 
mony  is  not  ^attendiug  to  a  reference  in  a  litigated  mat- 
ter, *  *  *  iu  pursuance  of  an  order  of  the  court.' 
The  function  of  an  examiner  iu  equity  is  to  take  and 
certify  the  depositions.  No  other  duty  is  recjuired  of 
him,  and  for  this  service  he  is  to  he  paid  twenty  cents 
a  folio,  and  no  more.  The  commissioner  mav  also 
charge  ten  cents  a  folio  for  each  copy  of  the  depositions 
furnished  to  a  party  on  roquest;  but  this  sum  has  not 
beou  made  i)art  of  the  costs  by  tlve  rules  in  question, 
and,  iu  my  opinión,  the  statute  requires  it  to  be  paid  by 
th(»  party  whose  couvenienre  is  thus  served.'^ 

§  15.    Examiner's  fees  for  depositions. 

Tbe  stat lites  and  eíjuity  rules  do  not  prescribe  the 
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fees  to  be  eharged  by  persons  other  than  clerks  of  the 
Uuited  States  courts  and  United  States  commissioners 
for  taking  depositions.  In  determining  what  fees  are 
proper,  the  courts  have  in  some  instances  followed  the 
clerk's  schedule,  and  in  others  seeni  to  have  been  giiided 
by  the  local  law  or  custoni.  The  following  cases  are 
illustrations : 

Case  No.  1.  Edison  Electi'ic  Light  Co.  v.  Mather  Elec- 
tric Co.  (1894;  Conn.)  ($3  Fed.  559. 

The  bilí  of  costs  presented  was  as  follows : 

Examiners'  fees:     6  days  occupied,  at  $3 $18.00  . 

8  exhibita  filed  and  Identified,  at  25  cents 2.00 

6  witnesses  swom,  at  10  cents .00 

442  fols.  evldence  taken,  at  20c 88.40 

Examiners'  and  typewriters*  fees  for  do 84.60 

$192. (;o 
The  clerk  taxed  the  bilí  as  follows,  viz. : 

6  days  occupied,  at  $3 18.00 

8  exhibits  flled  and  identified,  at  25c 2.00 

6  witnesses  sworn .00 

All  examiners'  and  typewriters'  fees,  442  fols.  at  20c 88. (io 

$109.20 

The  testinioiiy  was  taken  stenogriiphically,  and  after- 
wards  typewritten,  and  contained  the  following  stipii- 
lation:  "It  is  stipulated  by  counsel  for  the  respective 
parties  that  the  testimony  of  the  witnesses  niay  be  taken 
stenographically,  and  that  the  transcription  of  the  sto- 
nographer's  notes  may  stand  as  the  t(*stimony  of  the  wit- 
nesses, subject  to  inconsequential  changes." 

Complainants  contended  that  the  new  amendment 
of  rule  67  (see  Appendix)  authorized  the  expenses 
of   both    typewriter   and    stenographer,    and    did    not 

limit  the  amonnt  of  such  expense.    Defendant  contend- 
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ed  that  the  testinionv  filed  was  mere  eonsent  evidence, 
and  was  taken  in  obvious  avoidanee  of  rule  67,  and  was 
not  entitled  to  be  taxed  under  that  rule  or  any  other. 
Judge  Townsend,  in  disposing  of  the  matter,  said: 
''The  practice  in  this  circuit  is  to  charge  thirty  cents 
per  folio  and  three  dolíais  per  day  in  such  cases;  the 
same  being  intended  to  cover  both  examiner^s  and  sten- 
ogi-apher's  fees.  Let  this  bilí  of  costs  be  taxed  accord- 
iníílv.    No  costs  to  be  taxed  on  this  motion." 

'    Case  No.  2.     Indianapolis  Water  Co.  v.  American 
,  Straw-Board  Co.  (1895;  Ind.)  tío  Fed.  534. 

The  testimony  was  taken  by  one  of  the  stenographers 
of  the  State  coiirt,  who  was  appoiuted  special  examiner 
by  the  federal  court  to  take  the  testimony.  He  was  se- 
lected  because  he  was  a  stenographer,  and  there  was 
no  contract  as  to  his  fees.  Baker,  eT.,  said  tlicre  was  no 
statutory  rule  as  to  compensation  of  examiners,  and 
their  fees  are  fixed  bv  the  allowance  of  the  court ;  that 
the  fees  of  clerks  and  commissioners  for  taking  deposi- 
tions  might  furnish  analogies  for  the  guidance  of  the 
court,  but  that,  on  the  other  hand,  stenographers  in  the 
courts  of  the  state  have  an  established  rate  of  charges, 
and  the  claim  here  made  is  founded  on  them;  that  the 
attomeys  were  presumably  acquainted  with  the  estab- 
lished rate  of  charges,  and,  if  they  considered  them  ex- 
orbitant,  they  should  have  made  a  contract  with  the 
examiner;  and  that,  in  the  absence  of  a  contract,  the  ex- 
aminer had  a  riglit  to  expect  that  the  established  rate 
of  charges  in  the  state  court  would  goyern.  His  claim, 
under  the  state  court  practice,  w^as  $1,668.05.  In  con- 
cluding,  the  court  said:  "But  there  is  no  reason  why 
the  per  diem  charge  should  be  twice  as  large  in  the  Unit- 
(44) 
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ed  States  courts  as  in  the  courts  of  tlie  state.  It  is  |5 
in  the  courts  of  the  state,  and  it  ought  to  be  the  same 
here.  The  oharge  of  f320  for  per  diem,  therefore,  will 
be  reduced  to  the  sum  of  |160,  and  the  examiner  will 
be  allowed  for  his  services  the  sum  of  |1,508.05.  Exeept 
as  herein  niodified,  the  motion  to  rotax  is  overruled." 

The  ca^*e  was  appealed  by  defendant,  but  dismissed 
on  its  own  motion.  American  StraAv-Board  Co.  v.  In- 
dianapolis  Water  Co.  (1894)  84  Fed.  1014. 

§  16.    Commissionen  under  dedimua — ^Fees  of. 

Case  No.  1.  SedgAvick  v.  Grinnell  (1878)  10  Ben.  6, 
Fed.  Cas.  No.  12,613. 

A  bilí  in  equity  was  dismissed  in  9  Ben.  429,  Fed.  Cas. 
No.  12,^)12,  witli  eosts  to  defendant,  and  in  10  Ben.  (í, 
Fed.  Cas.  No.  12,613,  the  case  carne  up  for  retaxation 
of  costs.  Defendant  claimed  |75,  paid  for  the  execu- 
tion  of  a  comniission  to  take  testimonv  at  Louisville, 
Ky.,  and  f394.78  for  a  like  commission  to  London,  Eng. 
The  commissions  were  issued  by  consent  to  the  parties 
named. 

Complaínant  contended  that  the  i)ers()ns  to  whoni 
the  commissions  were  issued  were  the  "commissioners" 
n^ferred  to  in  the  statute  regnlating  fe(»s  of  clerks,  etc. 
The  court  íChoate,  J.)  thought  this  an  error;  that  the 
statute  referred  to  related  to  the  "commissioners"  of 
section  627,  Rev.  St.  (commissionors  of  circuit  courts). 
Tho  derk  allowed  fees  at  20  cents  a  folio,  as  providod 
for  commissioners,  and  at  that  rate  allowed  on  eacli, 
as  a  disbursement,  ?25,  which  the  parties  agreed  to  be 
proper  if  det^rmined  by  that  statute. 

The  court  said:     "The  practico  of  the  court  allows 
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as  a  disbursement  wliat  may  have  been  properly  paid 
by  the  party  entitled  to  costs  for  the  execution  of  a  for- 
<iign  commission.  Disbursements,  howfever,  must  in  all 
cases  be  reasonable  in  amount  for  the  service  rendered, 
and  must  have  been  necessarily  incurred.  The  exorbi- 
tant  fees  exacted  in  some  parts  of  the  world  for  the  exe- 
cution of  foreign  commissions  have  long  been  a  grievanee 
to  attorneys  and  litigante,  and  these  charges  should  Ib 
all  cases  where  they  are  chargeable  as  part  of  the  costs 
be  reduced  to  what  is  a  reasonable  sum  for  service  ren- 
dered. If  any  amount,  however  excessive,  which  the 
party  taking  out  the  commission  chooses  to  pay,  or  is 
(!()mpelled  to  pay  by  the  commissioner  selected,  can  be 
( liarged  on  the  other  party,  no  check  is  kept  on  these 
exactions.  The  charges  are  not  to  be  deemed  necessa- 
rily incurred,  except  so  far  as  they  are  reasonable  in 
iuuount  for  tlie  service  rendered.  On  the  question  what 
will  be  a  reasonable  amount,  the  fees  fixed  by  statute 
for  the  like  service  afford  a  proper  standard,  with  such 
variation  as  may  be  required  to  conform  the  charges  to 
those  customarily  allowed  for  similar  services  in  the 
country  where  the  commission  is  executed,  provided 
such  customary  charges  are  not  unreasonable. 

"If  the  commission  is  issued  to  another  state  in  this 
ünion,  addrejssed  to  a  person  other  than  one  of  the  'com- 
missioners  of  the  circuit  court,'  who  are  officers  espe- 
cially  appointed  for  the  purpose  of  attending  to  such  du- 
ties,  the  compensa tion  fixed  by  law  for  such  ^commisr 
sioner  of  the  circuit  court'  for  the  same  service  affords 
a  deñnite  standard,  which  should  control  the  discretion 
of  the  court  in  determining  the  reasonableness  of  the 
charge  in  the  particular  case.  If  the  commission  issues 
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to  a  foreign  country,  where  no  officers  are  provided  by 
the  law  of  the  United  States  for  the  execution  of  such 
commission  at  any  deflnite  fixed  rates,  the  amount  al- 
lowed  by  law  here  will  be  taken  to  be  a  sufficient  com- 
pensation  for  the  same  service  abroad,  unless  it  be  shown 
that  the  customary  charge  in  such  foreign  country  for 
the  like  service  is  greater,  and,  if  that  is  shown,  it  must 
be  held  that  the  party  taking  out  the  commission  neces- 
sarily  pays  such  larger  sum." 

Case  No.  2.  Kitchin  v.  The  John  N.  Parker  (1885) 
27  Fed.  480  (in  admiralty). 

Benedict,  J.,  said :  "In  the  absence  of  evidence  show- 
ing  the  existence,  at  the  place  of  executing  a  commis- 
sion  to  take  testimony,  of  a  customary  rate  of  charges 
for  Services  rendered  by  the  commissioner  in  executing 
the  commission,  or  for  like  services,  I  am  of  tlie  opinión 
that  proof  of  the  fact  that  the  sum  actually  paid  the  com- 
missioner is  a  reasonable  sum  to  pay  for  like  work  at 
the  place  of  payment  will  warrant  the  allowance  of  the 
Ítem  as  a  disbursement  properly  made  to  secure  the 
execution  of  the  commission.  If  the  decisión  in  the 
case  of  Sedgwick  v.  Grinnell  (1878)  10  Ben.  6,  Fed.  Cas. 
No.  12,613,  was  intended  to  apply  to  a  case  where  there 
is  no  proof  of  the  existence,  at  the  place  of  executing 
the  commission,  of  a  customary  rate  of  charges  for  like 
services,  I  am  unable  to  agree  with  it.  In  this  case  the 
proof  is,  in  my  opinión,  sufficient  to  justify  the  allow- 
ance of  1130.25  as  a  proper  disbursement  to  secure  the 
execution  of  the  commission." 

Case  No.  3.  Young  v.  Merchants'  Ins.  Co.  (1886;  S. 
C.)  29  Fed.  273. 

Judge  Bimonton  said:     "The  fees  of  three  commis- 
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sioners  are  also  charged.  Three  were  imnecessary,  un- 
less  the  defendant  assented.  If  he  did  not  so  assent, 
and  if  the  depositions  were  issued  before  petition  for  re- 
moval  was  filed,  let  the  costs  of  one  cominissioner — f  10 
— be  allowed.  I^*t  the  clerk  reform  the  taxation  in  ac- 
eordance  with  the  rules  above  laid  down." 

§  17.    Fees  of  uotaries  and  other  officers. 

Case  No.  1.  Fry  v.  Yeaton  (1809;  D.  C.)  1  Cranch,  C. 
C.  550,  Fed.  Cas.  No.  5,142. 

^[otion  to  tax,  in  the  bilí  of  costs,  the  fee  {^7)  oí 
C.  J.  of  toiuiuon  pleas  in  Boston,  for  taking  a  deposi- 
tion  iinder  the  act  of  congress.  It  was  opposed  on 
the  ground  that  there  was  no  law  of  Virginia  or  of 
the  United  States  authorizing  the  eharge.  The  court 
allowed  the  costs  of  taking  the  deposition  to  be  taxed  in 
the  bilí  of  costs. 

Case  No.  2.  Jerman  v.  Stewart  (1882)  12  Fed.  271. 

Here  certaiu  depositions  had  been  taken  before  jus- 
tices  of  the  jx^ace  for  use  in  an  action  between  the  same 
parties  in  a  state  court,  and,  by  stipulation,  were  used 
in  the  federal  court.  On  motion  to  retax  costs,  the 
Ítems  of  fees  paid  to  the  justices  of  the  peace  and  to  the 
clerk  of  the  state  court  for  transcript  were  objected  to. 
Judge  Ilanimond  held  that  the  depositions,  to  all  intents 
and  purpo:ses,  stood  as  if  taken  in  the  usual  way.  After 
referring  to  section  823  as  prescribing  the  fees  of  the 
officers  there  uamed,  and  to  some  of  the  authorities,  he 
said  (pages  275,  270)  : 

^*We  never  looked  to  the  state  law  of  costs  as  rules  of 
positive  law  for  our  obedience.  No  act  of  congress  re- 
quiros  US  to  do  so  as  to  all  costs,  though  one  or  two  of 
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the  earlier  acts  did  as  to  some;  but  the  right  to  costs 
in  a  particular  case  beiug  establíshed  by  state  law,  we 
taxed  the  aniount  allowed  by  the  law  as  a  matter  of 
couvenience  iii  determining  for  ourselves,  by  analogy, 
what  was  reasonable  to  be  taxed.  But  congress  hav- 
iug  now  said  that,  for  taking  a  deposition,  a  certain  al- 
'  lowauce  shall  be  made  to  two  classes  of  oflBcers,  we  have 
no  iieed  to  look  to  any  state  law  for  analogies  as  to  oth- 
ers,  and  should  look  to  our  own  act  of  congress,  where 
it  furnishes  one.  I  hold,  therefore,  that  the  proper  fees 
to  ho  taxed  for  the  oflicor  taking  depositions  in  this  court 
are  the  ítame  fees  allowed  to  our  clerks  and  commíssion- 
ers  for  similar  services;  and  this,  no  matter  how  or 
where  they  are  taken.  The  same  principie  applies  as 
to  the  fees  taxed  to  the  chaneerv  court  clerk  for  the 

c 

transcripta  though  there  is  no  enibarrassment  as  to  that 
Ítem,  becau.se  both  Bevised  Statutes  and  the  Oode  of 
Tennessee  prescribed  the  same  fee  of  ten  cents  a  folio 
of  one  hundred  words  for  transcripts.  Eev.  St.  §§  828, 
983;  Thompson  &  S.  Code,  §  4551  (35).'' 

§  18.    Stenog^aphers'  fees  for  depositions. 

See  equity  rule  67,  Appendix.  See,  also,  Edison  Elec- 
tric Light  Co.  V.  Mather  Electric  Co.  (1894)  63  Fed. 
55í),  and  Indianapolis  Water  Co.  v.  American  Straw- 
Roard  Co.  (1895)  65  Fed.  534  (supra,  §  15). 

§  19.    Disbursements  by  oíBcer. 

Case  No.  1.  Prouty  v.  Draper  (1842)  2  Story,  199, 
Fed.  Cas.  No.  11,447. 

Postage  paid  on  a  commission  should  be  allowed  as  a 
part  of  the  costs  thereof. 

(49) 
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Case  No.  2.  Hussey  v.  Bradley  (1864)  5  Blatchf.  210, 
I'^ed.  Cas.  No.  6,946a. 

"The  amount  paid  for  telegraph  dispatches  in  the  suit 
is  allowable,  if  shown  by  affldavit  to  have  been  properly 
and  necessarily  expended." 

Case  No.  3.  Cavender  v.  Cavender  ( 1882 ;  E.  D.  Mo. ) 
10  Fed.  828. 

Treat,  D.  J.,  held :  "As  to  biuding  and  express  char- 
ges,  the  clerk  may  charge  what  the  same  reasonably  cost. 
It  does  not  appear  that  he  has  charged  otherwise.  This 
exeeption  is  overruled." 

§  20.    Copies  oí  depositiona — (a)  When  taxable. 

Case  No.  1.  BreAvster  v.  Shuler  (1889;  N.  D.  N.  Y.) 
38  Fed.  549. 

Defendants  contended  that  they  were  entitled  to  tax 
the  amount  paid  by  them  to  the  examiner  for  copies  of 
their  own  testimony,  prooured  for  the  purpose  of  having 
the  record  printed.  Neither  the  examiner  ñor  the  clerk 
had  any  authority  to  let  the  original  testimony  be  taken 
from  their  possession  for  that  purpose.  Judge  Coxe 
cited  Schoerken  v.  Swift  (unreported),  and  held  that  it 
had  been  the  uniform  practice,  since  that  decisión,  to 
permit  such  itoms  to  be  taxed. 

§  20b.    When  not  taxable. 

Case  No.  1.  Hussey  v.  Bradley  (1864)  5  Blatchf.  210, 
Fed.  Cas.  No.  6,946a  (in  equity  for  infringement  of  pat- 
ent;  before  Hall,  D.  J.). 

Two  Ítems  of  costs  objected  to  were:  "(5)  Paid  for 
copying  papers  to  be  used  in  the  suit,  $7."  "(7)  Paid 
for  copying  letters  to  be  used  in  the  suit,  and  which  were 
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used  therein,  $21.23."  It  does  not  appear,  however, 
what  the  "papers"  were.  In  rejecting  the  ítems  the 
court  said : 

"The  flfth  and  seventh  items  should  be  disallowed. 
There  ís  nothing  in  the  charge,  or  in  the  affidavit  an- 
nexed  to  the  bilí  of  costs,  to  show  that  this  charge  is 
not  made  for  the  copying  in  the  solicitor's  office,  or  by 
a  copyist,  of  the  pleadings  or  proof s  in  the  cause ;  and  al- 
though  the  costs  allowed  by  the  fee  bilí  are  entirely  in- 
adequate,  the  copying  of  such  papers  being,  in  the  ordi- 
nary  course  of  practice,  a  part  of  such  solicitor's  proper 
business,  as  such,  no  expenditure  for  making  such  copies 
can  be  taxed." 

Case  No.  2.  Wooster  v.  Handy  ( 1885 ;  S.  D.  N.  Y. ) 
23Fed.  49-59  (in  equity). 

Among  the  items  disallowed  were  amounts  paid  for 
copies  of  various  depositions;  copy  of  opinión;  stenog- 
rapher's  minutes  on  argument,  and  copy ;  copy  of  testi- 
mony  in  an  interference ;  and  copy  of  part  of  evidence 
before  master.  Blatchford,  J.,  said,  as  to  one  item, 
that  it  was  for  use  in  opposing  a  niotion  for  preliminary 
injunction;  others  were  to  inforra  defcndant  of  their 
contents,  to  prepare  him  to  meet  the  evidence;  another 
for  use  on  a  motion  to  open  proofs  and  allow  a  deposi- 
tion  to  be  taken,  the  copy  being  for  the  purpose  of  show- 
ing  the  relevance  of  the  evidence;  copy  of  opinión  was 
for  defendant's  use  in  settiing  tlie  decree;  the  stenog- 
rapher's  minutes  and  copy,  were  used  because  defendant 
had  no  brief  prepared,  and  was  given  leave  to  send  in 
afterwards  a  printed  argument,  and,  to  be  able  to  do 
this,  he  employed  the  stenographer ;  and  the  item,  copy 
of  testimony  in  interference,  was  for  use  in  connection 
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with  a  motiou  for  rehearing,  wherein  it  was  sought  to 
put  in  evidence  the  interference  testimony,  but  the  mo- 
tion  was  not  granted. 

None  of  the  copies  were  for  use  on  the  trial  or  final 
hearing,  and  did  not  come  within  sectíon  983,  as  they 
were  for  use  ou  interlocutorj-  or  preliminary  or  inci- 
dental motions,  and  were  not  copies  obtained  from  the 
<ílerk;  and  it  was  held  that  all  the  items  were  properly 
disallowed. 

Case  No.  3.  The  William  Branfoot  (1892)  3  C.  C.  A. 
155,  52  Fed.  390. 

^ír.  Justice  Fuller  said:  "Another  item  was  for 
niouey  paid  for  a  copy  of  the  official  stenographer's 
notes,  obtained  for  libelant  by  his  counsel.  This  was 
s¡mi)ly  for  convenience,  and  not  a  copy  necessarily  ob- 
tained for  use  on  the  trial.  The  item  was  properly  re- 
jected." 

Case  No.  4.  Atwood  v.  Jaques  (1894;  W.  D.  Mo.)  63 
Fed.  561. 

An  item  of  $60.20,  paid  by  respondent  to  a  stenog- 
rapher  for  carbón  copies  of  testimony  taken  by  her,  was 
objei'ted  to,  and  Philips,  J.,  held:  "As  these  copies 
were  evidently  for  the  use  of  respondent  or  his  counsel, 
they  are  not  char»»cable  as  costs  in  the  case." 

Case  No.  5.  líonndtree  v.  Rembert  (1896)  71  Fed. 
255. 

Simonton,  J.,  said :  "Another  exception  is  the  disal- 
lowance  of  the  fee  paid  for  a  copy  of  the  testimony  taken 
de  henc  csí<e.  By  consent,  counsel  on  both  sides  were 
allowed  to  obtain  a  <*opy  of  the  testimony  taken  in  New 
York.    Properly,  this  is  no  part  of  tlíe  costs  of  the  case. 
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The  copies  were  solely  for  the  conveiiieiR*e  of  couusel. 
In  the  absence  of  any  agreement  that  it  should  be  in- 
cliided  in  the  costs,  that  cannot  be  done." 

§  21.    Depositions — ^When  not  used — Fees. 

Case  No.  1.  Hathaway  v.  Roach  (1846;  Mass.)  2 
Woodb.  &  M.  63,  Fed.  Cas.  No.  6,213. 

Mr.  Justice  Woodbury  said:  "It  is  said,  also,  that  in 
one  instance  a  deposition  is  taxed  of  a  witness,  who  was 
examined  on  the  stand.  If  this  be  so,  althoiigh  the 
deposition  was  properly  taken,  yet  if  the  party  ehose 
iu  the  end  to  dispense  with  it,  and  examine  tlie  witness 
before  the  jury,  it  is  well  settled  in  j^eneral  practico 
that  it  cannot  be  taxed.  Lamb  v.  Stone,  11  Pick. 
(Mass.)  527." 

Case  No.  2.  Hunter  v.  International  Ky.  Inip.  Co. 
(1886;  S.  D.  N.  Y.)  28  Fed.  842. 

The  witnesses  lived  over  one  hundred  miles  from  tlie 
place  of  trial,  and  their  depositions  were  taken  by  plain- 
tiff  for  that  reason.  The  defendant,  however,  procnred 
the  attendance  of  the  witnesses  at  the  trial,  and  lience 
the  depositions  were  not  used. 

Hrown,  J.,  lield:  ''Section  865  ju'ovides,  in  «general, 
that  the  depositions  in  such  casc^  are  not  to  be  used ;  and 
such  is  the  general  rule  in  regard  to  depositions  taken 
</c  lene  C8SC.  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet. 
604,  617;  Pettibone  v.  Derringer,  4  Wash.  C.  C.  215, 
219,  Fed.  Cas.  No.  11,043;  Stein  v.  Bowman,  13  Pet. 
209;  The  Thomas  &  Ilenry  v.  United  States,  1  Brock. 
367,  Fed.  Cas.  No.  13,919;  Barron  v.  People,  1  N.  Y. 
386;  Gnyon  v.  Lewis,  7  Wend.  (N.  Y.)  26.  There  was 
in  thig  case  no  waiver  of  the  depositions  by  the  party 
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who  liad  taken  tliein,  and  a  voluntary  substitution  there- 
for  of  the  oral  examination  ou  the  trial.  This  appar- 
ently  distinguislies  the  present  case  from  that  of  Hath- 
away V.  Koach,  2  Woodb.  &  M.  63,  Fed.  Cas.  No.  6,213. 
As  the  plaintifif  could  not  compel  the  attendance  of  the 
witnesses,  and  did  not  procure  them,  and  was  compelled 
to  be  at  the  necessary  expense  of  the  depositions  in  order 
to  prepare  for  trial  pursuant  to  the  statute,  his  rlght, 
as  the  prevailing  party,  to  tax  this  expense,  cannot  be 
justly  taken  away  by  tlic  defendant's  having  produced 
the  witnesses  for  examination  at  the  trial." 

Case  No.  3.  Young  v.  Merchants'  Ins.  Co.  (1886;  S. 
C.)  29  Fed.  273. 

Simonton,  J.,  said :  "Certain  depositions  were  taken 
in  the  cause  de  hene  esse,  issued  out  of  the  state  court. 
If  thcse  were  ií^sued  before  petition  for  removal,  costs 
of  witnesses  attending  them  can  properly  be  taxed, 
even  if  the  depositions  were  not  used  because  of  the 
presence  of  the  witnesses  who  were  thus  examined,  or 
because  the  facts  testified  to  by  them  were  admitted; 
oth(a*wise,  they  cannot  be  taxed." 

Case  No.  4.  Pinson  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(1893;  Mo.)  54  Fed.  464. 

Philips,  J.,  said :  "Objection  is  made  to  the  taxation 
of  costs  for  certain  depositions  of  nonresident  witnesses 
taken  on  belialf  of  the  defendant.  As  it  appears  that 
these  witnesses  attended  in  person  and  testified  on  the 
trial,  the  objection  is  w^ell  taken,  and  the  same  is  sus- 
tained." 

Case  No.  5.  Sloss  Iron  &  Steel  Co.  v.  South  Carolina 
&  G.  R.  Co.  (1896;  S.  C.)  75  Fed.  106. 

Simonton,  J.,  said :     "Certain  depositions  were  taken 
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for  defeñdant  in  this  cause,  ünder  the  ruling  o£  the 
court  directing  a  verdict,  these  were  not  used  on  the 
trial.  The  plaintiff  has  charged  costs  for  them.  The 
clerk  allowed  the  costs,  and  the  defeñdant  excepted. 
The  language  of  the  statute  is:  ^For  each  deposition 
taken  and  admitted  as  evidence  in  the  cause.'  10  Stat. 
162.  Now,  the  deposition  was  taken,  no  exception  was 
made  thereto,  and,  as  the  deposition  was  that  of  the 
defeñdant,  it  can  s^fely  be  assiimed,  at  least  as  to  it, 
that  no  exception  could  be  taken.  It  was  therefore, 
in  a  sense,  admitted  in  evidence  in  a  cause  to  be  used  as 
evidence.  As  Mr.  Justice  Nelson  says  in  Troy  Iron  & 
Nail  Factory  v.  Corning,  7  Blatchf.  16,  Fed.  Cas.  No. 
14,197,  this  language  of  the  statute  ^relates  to  testimony 
taken  out  of  court  under  authority,  which  will  entitle  it 
to  be  read  as  evidence.'  The  service  in  taking  a  depo- 
sition is  rendered  when  it  is  taken,  and  for  this  compen- 
sation  is  given.  Merely  reading  or  listening  to  it  dur- 
ing  the  trial  is  service  of  another  character.  The  ex- 
ception is  disallowed." 

Case  No.  6.  Nead  v.  Millerslnirg  lióme  Water  Co. 
(1897;  E.  D.  Pa.)  79  Fed.  129. 

Dallas,  C.  J.,  said :  "Respecting  the  cost  of  the  depo- 
sitions,  inasmuch  as  they  were  taken  in  good  faith  by 
the  defeñdant  in  the  preparation  of  the  case  for  trial, 
and  were  not  waived  at  the  trial,  but  their  use  was  pre- 
vented  by  reason  of  the  production  of  the  witnesses  un- 
der a  writ  of  habcas  corpus  ad  tcstifcandumy  issued  by 
order  of  the  court,  the  defeñdant  cannot  justly  be  pre- 
cluded  from  having  this  item  of  cost  taxed  and  allowed, 
and  the  plaintiff's  exceptions  are  dismissed." 

Case  No.  7.  Milchrist  v.  United  States,  31  Ct.  Cl.  403. 

Depositions  taken  are  presumed  to  have  been  used. 

(55) 
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NOTES  AND  COPIES  OF  TESTIMONY,  STEXOGRAPHERS' 

BILLS,  ETC. 

Case  No.  1.  llussey  v.  Bradley  (1864;  N.  I).  N.  Y.) 
5  Blatchf.  210,  Fed.  Cas.  No.  6,946a  (in  equity). 

Hall,  D.  J.,  said :  "The  expense  of  reporting  the  ar- 
gument  of  the  plaintiff's  eoiinsel  cannot  be  taxed  against 
the  defeudants  as  costs  of  the  cause,  in  the  absence  of 
any  agreement  of  the  parties  that  such  expenses  shall 
be  taxed." 

Case  No.  2.  Bridges  v.  Sheldon  ( 1880 ;  Vt. )  7  Fed.  17. 

Judge  Wheeler  said :  "There  is  also  a  questiou  about 
the  charges  of  a  stenographer  being  a  part  of  the  costs. 
A  stenographer  was  engaged  by  the  parties  to  take  down 
the  oral  testimony  of  witnesscs  upon  the  accounting  be- 
fore  the  master.  The  inaster  has  certified  that  this  was 
done  by  his  procurement  as  master,  and  that  the  charges 
should  be  taxed  as  costs  of  the  accounting.  It  does 
not  appear  that  the  parties  agreed  that  these  charges 
should  be  so  taxed.  Whether  they  can  be  or  not  de- 
pends  upon  the  authority  of  the  master  to  make  such 
charges  taxable.  The  master  has,  under  the  equity 
rules,  very  large  discretion  about  the  production  of  tes- 
timony and  the  order  of  examination  of  witnesses  and 
of  procedure  before  him,  but  these  charges  are  not  made 
taxable  fc(*s  or  costs  by  either  the  statutes  or  rules,  and 
the  question  is  whether  the  master  can  make  such  char- 
ges taxable  when  the  law^  has  not  made  tliem  so.  The 
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court  cannot  employ  a  stenographer  at  tlie  expense  of 
the  güvernment ;  neither  could  it  at  the  expense  of  par- 
ties  without  their  consent,  ñor  allow  one  to  do  so  at  the 
expense  of  another,  by  requiring  the  expense  to  be  treat- 
ed  as  taxable  costa.  The  authority  of  the  master  can- 
not exceed  that  of  the  court  appointing  the  master. 
These  charges  are  left  to  be  borne  by  the  parties  accord- 
ing  to  their  contract,  without  being  taxed." 

Case  No.  3.  Gunther  v.  Liverpool,  L.  &  G.  Ins.  Co. 
(1882;  E.  D.  N.  Y.)  10  Fed.  830  (at  law). 

Benedict,  D.  J.,  said:  "The  sum  paid  the  stenog- 
rapher by  the  plaintiff  to  obtain  a  copj^  of  bis  minutes 
of  the  testimony  given  on  the  trial  cannot  be  taxed,  be- 
cause  the  employment  of  a  stenographer  was  not  direct- 
ed  by  the  court,  and  there  was  no  consent  to  the  inser- 
tion  of  any  part  of  the  stenographer' s  charges  in  the 
bilí  of  costs." 

Case  No.  á.  The  E.  Luckenback  (1884;  E.  D.  N.  Y.) 
19  Fed.  847  (atlaw). 

Benedict,  J.,  said :  "The  judge's  notes  of  the  trial  of 
this  case  contain  the  memorándum:  ^Stenographer 
takes  notes.'  This  memorándum  indicates  a  direction 
given  at  the  time  that  the  testimony  given  in  court  be 
taken  do\\Ti  by  a  stenographer.  A  direction  to  that  ef- 
fect  made  in  open  court  is  sufficient.  It  was  unneces- 
sary  to  enter  a  formal  order.  The  sum  paid  stenog- 
rapher was  therefore  for  services  rendered  in  pursuance 
of  a  direction  of  the  court,  and,  like  the  expenses  of 
printing  (Dennis  v.  Eddy,  12  Blatchf.  195,  Fed.  Cas. 
No.  3,793),  is  taxable  by  the  successful  party.'' 
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Case  No.  5.  Wooster  v.  Hándy  (1885;  S.  D.  N.  Y.) 
23  Fed.  49  (inequity). 

There  was  a  charge  in  the  cost  bilí  for  "stenograph- 
er's  minutes  of  argument  and  copy,  $103.50."  Judge 
BJatchford  disallowed  the  item,  citing  Hussey  v.  Brad- 
ley  (18Wj  5  IMatchf.  210,  Fed.  Cas.  No.  6,946a. 

Case  No.  6.  The  William  Branfoot  (1892)  3  C.  C.  A. 
155,  52  Fed.  390  (in  admiralty). 

There  was  an  item  of  costs  sought  to  be  taxed  "for 
money  paid  for  a  copy  of  the  official  stenographer's 
notes,  obtained  for  libelant  by  his  counsel."  Mr.  Jus- 
tice  Fuller  said  this  was  simply  for  convenience,  and 
not  a  copy  necessarily  obtained  for  use  on  the  trial,  and 
that  the  item  was  properly  rejected. 

Case  No.  7.  Kelly  v.  Springfield  líy.  Co.  (1897;  S.  D. 
Ohio)  83  Fed.  183. 

An  item  of  costs  objected  to  was,  "Copies  of  complain- 
aut's  testimony,  |50.40."  Judge  Sage  said:  "The  ex- 
pense of  copies  of  testimony  is  not  taxable  as  part  of 
the  costs  in  this  district,  ♦  *  *  ñor  the  expense 
of  a  copy  of  the  opinión." 

Case  No.  8.  Monahan  v.  Godkin  (1900;  E.  D.  Wis.) 
100  Fed.  196  (atlaw). 

On  exception  to  disallowance  by  the  clerk,  in  the 
taxation  of  defendant's  costs,  of  an  item  for  the  expense 
of  a  copy  of  the  testimony  taken  under  stipulation  by 
a  stenographer,  being  the  testimony  at  a  former  trial, 
obtained  by  the  defendant  for  preparing  a  bilí  of  excep- 
tions  for  the  purposes  of  a  writ  of  error,  on  which  the 
former  judgment  in  favor  of  the  plaintiíf  was  reversed. 
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Seaman,  District  Judge  (after  stating  the  facts)  : 
"No  provisión  exists  for  taxation  of  tlie  item  in  question, 
unless  it  comes  within  the  allowance  authorized  by  sec- 
tion  983  for  lawful  fees  for  exemplifications  and  copies 
ol  papers  necessarily  obtained  for  use  on  triáis  in  cases 
where,  by  law,  costs  are  recoverable.  The  trial  referred 
to  is  the  trial  at  law  or  final  hearing  in  equity  in  the 
trial  court,  as  well  defined  by  Mr.  Justice  Blatchford 
in  Wooster  v.  Handy,  23  Fed.  49,  60,  and  not  a  hearing 
on  appeal  or  writ  of  error.  Eequirement  of  a  copy  of 
the  testimony  for  the  purpose  of  preparing  a  bilí  of 
exeeptions  is  not  a  requirement  for  use  on  the  trial  as 
thus  defined.  The  mere  fact  of  a  stipulation  by  the 
parties  to  have  the  testimony  on  the  trial  taken  by  a 
stenographer  cannot  opérate  to  make  the  expense  of  a 
transcript  of  the  notes  taxable  as  costs,  without  express 
stipulation  to  that  eílect.  The  item  was  properly  re- 
jected.  The  William  Branfoot,  8  ü.  S.  App.  129,  138, 
3  C.  C.  A.  155,  52  Fed.  390;  Wooster  v.  Ilandy,  23  Fe<!. 
49,  60,  64;  Gunther  v.  Liverpool,  L.  &  G,  Ins.  Co.,  10 
Fed.  830 ;  Kelly  v.  Springfield  Ry.  Co.,  83  Fed.  183,  187. 
The  exeeptions  on  behalf  of  the  defendant  are  overruled, 
and  the  taxation  afiirmed  as  allowed  by  the  clerk." 

Case  No.  9.  Lee  Injector  Mfg.  Co.  v.  Penberthy  In- 
jector  Co.  (1901)  48  C.  C.  A.  760, 109  Fed.  964. 

The  court  said :  "Upon  a  former  day  of  this  term  the 
decree  of  the  circuit  court  was  reversed,  and  costs  taxed. 
The  appellant  has  now  filed  a  petition  praying  a  retax- 
ation  of  costs,  as  foUows:  (1)  That  the  amount  paid 
clerk  of  the  circuit  court  for  transcript  of  record  on 
appeal — 187.25 — be  taxed  here  as  costs  taxable  to  the 
appellee.     This  must  be  denied.     Rule  31,  par.  3,  pro- 
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vides  that  'the  cost  of  the  transcript  of  the  record  froih 
the  court  below  shall  be  taxable  in  that  coiirt  as  costs 
in  the  case.'     31  C.  C.  A.  clxix.,  90  Fed.  clxix/' 

Case  >ío.  10.  Lamb  Knít  Goods  Co.  v.  Laiiib  (llove  & 
Mitten  Co.  (1902;  C.  C.  A.)  120  Fed.  267. 

Counsel  stipulated  that  only  certain  portions  of  the 
record  be  iucluded  iu  the  transcrij)t,  but  the  elerk  dis- 
regarded  the  stipiilation,  and  made  a  full  transcript. 
The  court  said :  ^'We  must  direct  that,  in  the  taxation 
of  costs,  only  such  costs  in  i*espect  to  the  inaking  of  the 
transcript  as  are  due  for  so  much  as  was  inchided  in 
tlie  stipulations  shall  be  considered  or  taxed." 

Case  No.  11.  Pine  River  Logging  Co.  v.  l'^nited  í^tates 
(1902)  186  U.  S.  279,  22  Sup.  Ct  920. 

The  court  said :  "The  ítem  of  $353.69,  reporter-s  fees 
for  a  transcript  of  the  record  used  by  the  plaintiff  in 
])reparing  its  bilí  of  exceptions  on  the  former  appeal, 
was  improperly  allowed.  By  Rev.  St.  §  983,  'lawful  fees 
for  exemplifications  and  copies  of  papers  necessarily 
obtained  for  use  on  triáis  in  cases  where,  bv  law,  costs 
are  recoverable  in  favor  of  the  prevailing  party,  shall  be 
taxed  by  a  judge  or  clerk  of  the  court  f  and  by  rule  31, 
par.  3,  of  the  circuit  court  of  appeals,  *the  cost  of  the 
transcript  of  the  record  from  the  court  below  shall  be 
taxable  in  that  court  as  costs  in  the  case.'  It  has  been 
held  in  a  nuniber  of  cases  that  section  983  did  not  in- 
clude  a  transcript  of  the  evidence  for  the  personal  use 
of  counsel  in  preparing  a  case  for  an  api)ellate  court. 
Wooster  v.  Handy,  23  Blatchf.  113,  23  Fed.  49,  60,  by 
Judge  Blatchford,  who  says  the  language  iniplies  that 
the  copies  niust  have  been  actually  used  on  or  in  the 
(60) 


TESTIMOXY,  STENOGRAPHER'S  BILLS,  ETC.      [Ch.   5 

trial  or  tiiial  hearing,  or  at  least  obtained  for  such  use. 
Iii  The  William  Branfoot,  8  U.  S.  App.  129,  3  C.  C.  A. 
V>\  r>2  FiHl.  :5í)0,  395,  it  was  lield  bv  Mr.  Jiistice  FuUer 
tlial  a  copy  of  tlie  official  stenograplier's  notos,  obtaiued 
for  liljelant  by  liis  couiisel,  was  simply  for  convenience, 
and  iiot  a  copy  necessarih^  used  on  the  trial,  and  the 
eharge  therefor  was  properly  rejected.  To  the  same  ef- 
fect  are  Gunther  v.  Liverpool  &  L.  &  (1.  Ins.  Co.,  20 
Blatehf.  3t>2,  390,  85  Fed.  846,  10  Fed.  830,  Kelly  v. 
Spriiigfield  Rj*.  Co.,  83  Fed.  183,  and  Monahan  v.  God- 
kin,  100  Fed.  190.  This  error,  however.  does  not  render 
it  necessiiry  to  reverse  the  judgment  of  tlie  conrt  below. 
The  aniouut  of  the  reporteras  fees — .?35G.f)9 — niay  be  de- 
dncted  froni  the  judgment.-' 
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CHAPTEK  VI. 

DOCUMENTAR  Y  EVIDENCE. 

I  22.  Statutes. 
23.  Decisions  Relative  to: 

(a)  Public  Records,  Documents,  etc. 

(b)  Patents  in  Suit — Copies  o£. 

(c)  Assignments  of  Patents  In  Suit — Copies  oí. 

(d)  File-Wrapper  Conten ts  o£  Patents  in  Suit 

(e)  Patents  not  in  Suit — Copies  o£. 
( f  )  Drawings,  Maps,  Photos,  etc. 
(g)  Copies  of  Papers — In  general. 

§  22.    Statutes.   . 

Kev.  St.  §  882:  "Copies  of  any  books,  records,  pa- 
pers, or  documents  in  any  of  the  executive  departments, 
aiithenticated  iinder  the  seáis  of  such  departments,  re- 
spectively,  shall  be  admitted  in  evidence  equally  with 
the  origináis  thereof." 

Eev.  St.  §  892:  "Written  or  printed  copies  of  any 
records,  books,  papers,  or  drawings  belonging  to  the 
patent  office,  and  of  letters  patent,  aiithenticated  by  the 
seal  and  certified  by  the  commissioner  or  acting  com- 
missioner  thereof,  shall  be  evidence  in  all  cases  wherein 
the  origináis  could  be  evidence;  and  any  person  making 
application  therefor,  and  paying  the  fee  required  by  law, 
shall  have  certified  copies  thereof." 

Rev.  St.  §  893:  "Copies  of  the  specifications  and 
drawings  of  foreign  letters  patent,  certified  as  provided 
in  the  preceding  section,  shall  be  prima  facie  evidence 
of  the  fact  of  the  granting  of  such  letters  patent,  and  of 
tlie  date  and  contonts  thereof." 
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Rev.  St.  §  894 :  ^'The  printed  copies  of  speeifications 
and  drawíngs  o£  patents,  which  the  commissioner  of  pat- 
ents  is  authorized  to  print  for  gratuitous  distribution, 
and  to  deposit  in  the  capitols  of  the  states  and  terri- 
tories,  and  in  the  clerks'  offices  of  the  district  courts, 
shall,  when  certified  by  him,  and  authenticated  by  the 
seal  of  his  office,  be  received  in  all  courts  as  evidence 
of  all  matters  therein  contained." 

Rev.  St.  §  983 :  "The  bilí  of  fees  of  the  clerk,  mar- 
shal,  and  attorney,  and  the  amount  paid  printers  and 
witnesses,  and  lawful  fees  for  exemplifications  and  cop- 
ies of  papers  necessarily  obtained  for  use  on  triáis  in 
cases  where,  by  law,  costs  are  recoverable  in  favor  of 
the  prevailing  party,  shall  be  taxed  by  a  judge  or  clerk 
of  the  court,  and  be  included  in  and  form  a  portion  of 
a  judgment  or  decree  against  the  losing  party.  Such 
taxed  bilis  shall  be  filed  with  the  papers  in  the  cause." 

Act  Feb.  26,  1853,  c.  80,  §  3  (10  Stat  168),  made  the 
same  provisión  as  present  section  983,  Rev.  St. 

§  23.    Decisiona — (a)   Public  records,  docnments,  etc. 

Case  No.  1.  Baker  v.  Howell  (1890)  44  Fed.  113. 

The  question  here  was  whether  a  notary's  fees  for  pro- 
testing  a  note  were  to  be  considered  as  "costs,"  or  as 
a  part  of  the  debt,  so  as  to  increase  the  sum  of  "the  mat- 
ter  in  dispute."  Judge  Caldwell,  in  holding  that  they 
were  part  of  the  costs,  referred  to  the  record  of  the  pro- 
test as  the  basis  of  the  notary's  fees,  and  said :  "It  is 
an  error  to  suppose  that  no  expense  is  taxable  as  costs 
save  such  as  is  incurred  after  suit  brought.  All  ex- 
penses incurred  by  the  plaintiff  in  procuring  and  per- 
petuating  evidence  of  his  demand  against  the  defendant 

before  suit  brought,  as  well  as  all  expenses  incurred  in 
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tlie  prosecution  of  the  suit,  which  the  law  provides  he 
may  recover  from  the  defendant,  are  costs."  After  re- 
ferring  to  section  983,  he  said :  "Where  public  records 
or  eertified  copies  of  such  records  are  necessary  evi- 
dence  for  a  party,  he  may  procure  the  same;  aud  the 
fet*s  allowcd  by  hiw  to  the  oflieers  making  and  certifying 
said  reconls  are,  imder  section  983,  taxable  as  part  of 
his  costs  in  the  case,  if  he  succeeds,  without  regard  to 
the  fact  whether  such  records  \yere  procnred  hefore  or 
after  suit  brought." 

(\ise  No.  2.  Tord  v.  Louisville,  N.  O.  &  T.  R.  Co. 
(1891;  Miss.)  15  Fed.  210. 

Judge  Ilill  said:  "It  is  not  intended  by  the  statute 
to  tiix  the  losiug  party  with  any  costs  which  the  galniug 
party  could  have  avoided  h\  the  productiou  of  any  writ- 
tcu  testimony  in  his  possession.  The  testimony  must 
not  only  be  necessary  on  the  trial  or  hearing  of  the 
cause,  but  the  expenditure  for  its  productiou  must  be 
necessary,  which  cannot  be  the  case  if  the  successful 
party  aiready  had  it  in  his  possession,  whether  the  orig- 
inal or  a  copy.  The  presumption  is  that  a  party  claim- 
ing  lands  has  in  his  possession  all  the  muniments  of 
title  required  to  be  recorded  necessary  to  show  his  title 
to  the  lands  owned  by  him,  enibracing  patenta^  deeda, 
coi)ics  of  wills,  and  such  other  papers,  not  only  those 
iuiniediately  cxecuted  to  him,  but  all  under  which  he 
daims  title;  and  if  he  does  not  have  them  in  his  pos- 
scíssion,  the  presumption  is  that  he  can  obtain  them,  or^ 
if  not,  that  it  is  his  misfortune  or  neglect.  ünder  this 
rule.  1  ani  of  opinión  that  the  charge  for  copií^s  of  these 
deeds  must  be  disallowed."  As  to  the  costs  of  tran- 
scripts  of  certain  suits,  which  only  incidentally  formed 
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a  part  of  defendant's  muniments  of  title,  and  which 
were  used  to  defeat  complainant's  claim  of  title,  the 
court  held  the  items  properly  taxable. 

Case  No.  3.  Shaw  Electric  Grane  Co.  v.  Sliriver  (1897; 
S.  D.  N.  Y.)  80  Fed.  640. 

By  stipiilation  it  was  agreed  that  the  evidence  taken 
in  a  suit  in  New  Jersey  could  be  used  in  this  case,  and 
it  was  used  without  being  certified  by  the  clerk  of  the 
New  Jersey  court. 

Judge  Lacombe  held :  "Of  course,  the  order  and  stip- 
ulation  authorizing  the  use  of  this  testimony,  taken  in 
another  case,  presupposed  that  proper  assurancé  of  its 
authenticity  would  be  made.  If  defendant  decided  to 
use  it,  the  only  proper  shape  in  which  it  could  have  been 
offered  to  this  court  was  under  the  certification  of  the 
clerk  of  the  court  in  which  it  was  filed,  unless  some  fur- 
ther  stipulation  should  dispense  with  this  requirement. 
Had  defendant  obtained  this  certification,  he  could,  of 
course,  tax  the  disbursements  necessary  to  obtain  it,  but 
he  surely  cannot  charge  anything  for  certification  fees 
which  he  has  not  paid.  Probably  there  was  a  further 
stipulation  entered  into  by  the  parties,  although  the  pa- 
pers  do  not  clearly  show  one,  to  the  efifect  that  an  un- 
certified  copy  of  the  New  Jersey  evidence  might  be  put 
in  with  the  same  effect  as  if  it  were  certified ;  but  in  the 
absence  of  any  stipulation  as  to  allowance  of  whatever 
sum  defendant  chose  to  pay  for  the  uncertified  copy,  I 
cannot  see  how  the  court  can  include  such  sum  in  the 
bilí  of  costs." 

§  23b.    Fatents  in  suit — Copies  of . 

Case  No.  1.  Hathaway  v.  Roach  (1846)  2  Woodb.  & 

M.  63,  Ped.  Cas.  No.  6,213. 

(65) 
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Justice  Woodbury  said:  "But  as  to  a  copy  of  the 
plaintiff's  patent,  I  think  that  need  not  have  been  pro- 
cured  by  the  defeudant,  as  the  plaintifE  was  bound  by. 
law  to  offer  it  in  evidence,  could  not  proceed  at  all  with- 
out  so  doing,  and  henee  it  was  not  needed  in  order  to 
be  used  as  evidence  by  the  defendant ;  but  I  can  readily 
see  that  the  defendant  might  want  it  for  himself  and 
counsel,  in  order  to  examine  critically  what  he  was  to 
defend  against.  That,  however,  was  a  want,  not  for 
proof,  but  preparation  and  argument,  and,  like  all  sucfe 
documents^  is  not  generally  taxed  in  the  bilí  of  cost,  but 
borne  by  each  party  for  himself." 

Case  No.  2.  Woodruff  v.  Barney  (1862)  1  Bond.  528, 
Fed.  Cas.  No.  17,986. 

One  Ítem  sought  to  be  taxed  was  the  cost  of  copies 
of  patents  procured  by  defendant,  and  as  to  it  Judge 
Leavitt  said:  "If  the  motion  now  made  includes  the 
expense  of  copies  of  the  plaintiffs'  patent,  it  cannot  be 
allowed,  for  the  obvious  reason  that  the  plaintiffs  are 
bound  to  exhibit  these  as  a  necessary  part  of  their  evi- 
dence, and  there  could  be  no  necessity  that  the  defend- 
ants  should  procure  them." 

§  23c.    Assignments  of  patents  in  suit — Copies  of. 

Case  No.  1.  Hathaway  v.  Roach  (1846)  2  Woodb.  & 
M.  63,  Fed.  Cas.  No.  6,213. 

Justice  Woodbury  said:  "In  the  next  place,  an  ob- 
jection  is  made  to  the  cost  of  copies  of  various  assign- 
ments  by  the  plaintiff ;  but  as  it  was  a  part  of  the  de- 
fense,  contemplated  before  closing,  to  show  that  the 
plaintiff  had  not  retained  an  interest,  which  author- 
ized  him  to  recover,  I  think  that  the  defendant  acted 
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discreetly  in  procuring  these  copies.  They  were.  com- 
petent  and  proper  evidence  in  respect  to  such  a  defense, 
and  the  legal  charge  for  them  should  therefore  be  taxed. 
[Inhabitants  of  SuflFolk  v.  Mili  Pond  Wharf  Corp.]  5 
Pick.  (Mass.)  540.  In  England,  the  expense  of  getting 
them  is  also  allowed  sometijnes." 

§  23d.    File  wrapper  contenta  of  patenta  in  snit. 

Case  No.  1.  Wooster  v.  Handy  (1885;  B.  D.  N.  Y.) 
23  Fed.  49. 

At  page  64,  par.  10,  Blatchford,  J.,  said :  "The  clerk 
allowed,  on  taxation,  the  disbursements  paid  for  various 
copies  of  papers  put  in  evidence  by  the  defendants,  and 
forming  part  of  the  record  for  final  hearing.  They  com- 
prised  documentary  exhibits  not  from  the  patent  office, 
documentary  exhibits  from  the  patent  office  ( other  than 
patents),  but  which  were  not  part  of  the  file  wrapper 
and  contents  of  the  patent  sued  on,  and  not  assignments 
affecting  the  plaintilff's  title  to  that  patent,  and  cer- 
tified  copies  of  patents  other  than  the  one  sued  on,  which 
did  not  aflfect  the  plaintiff 's  title  to  that  patent,  and  were 
not  mentioned  in  the  bilí  of  complaint.  One  of  the 
above  ítems  was  for  drawings  from  the  patent  offlce> 
to  bind  with  the  printed  record,  being  drawings  of  pat- 
ents and  drawings  in  file  wrappers.  They  pertained  to 
the  text  in  the  record,  and  fairly  come  under  the  head  of 
the  printing  required  by  the  rule.  All  of  the  above 
Ítems  were  taxable.  They  were,  under  section  983,  *cop- 
Íes  of  papers  necessarily  obtained  for  use,^  being  put 
in  evidence,  and  there  being  no  order  rejecting  them  as 
evidence." 
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Case  No.  2.  Ryan  v.  Gould  (1887;  S.  D.  N.  Y.)  32 
Fed.  754. 

Jiidge  Lacombe  said:  "The  elerk,  ín  taxing  costa 
where  eomplainant,  on  his  own  motion,  dismissed  his 
bilí,  when  called  for  hearing,  Vith  usual  costs  to  de- 
fendant,'  allowed  for  certified  eopy  of  file  wrapper  and 
contents  of  patent  in  suit,  and  certified  copies  of  six 
other  patents  procured  by  defendant  to  properly  present 
his  defense.  Held,  that  they  must  be  disallowed. 
Woodruff  V.  Barney,  2  Fish.  Pat.  Cas.  250,  Fed.  Cas- 
Ko.  17,986,  and  Wooster  v.  Handy,  23  Blatchf.  129,  23 
Fed.  49,  followed.''  lu  this  case  the  eomplainant  had 
dismissed  his  bilí  before  a  final  hearing. 

§  23e.    Patents  not  in  suit — Copies  of. 

Case  No.  1.  Woodruff  v.  Barney  (1862)  1  Bond.  528, 
Fed.  Cas.  No.  17,986. 

Judge  Leavitt  said  he  did  not  know  of  any  principie 
or  any  precedent  by  which  the  expense  of  copies  of  pat- 
ents could  be  taxed  as  costs.  ^*If  they  are  copies  of  pat- 
ents for  other  improvements,  not  included  in  the  pat- 
ents held  by  the  plaintiffs,  they  are  clearly  within  the 
decisión  of  the  court  in  the  case  of  Hathaway  v.  Boach 
[2  Woodb.  &  M.  63,  Fed.  Cas.  Ko.  6,213],  before  referred 
to,  and  the  expense  must  be  excluded  from  the  cost  bilí. 
If  the  defendants  deemed  these  copies  necessary  in  mak- 
ing  their  defense,  the  plaintiffs  cannot  be  held  charge- 
able  with  their  cost.'' 

Case  No.  2.  Wooster  v.  Handy  (1885)  23  Fed.  49. 

One  of  the  ítems  (page  64)  was  "for  drawings  from 
the  patent  office,  to  bind  with  the  printed  record,  be- 
ing  drawings  of  patents  and  drawings  in  file  wrappers, 
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*  *  *  and  certified  copies  of  patenta  other  than  the 
one  sued  on/'  and  Justice  Blatchford  said  of  them : 
"They  pertain  to  the  text  of  the  record,  and  fairly  come 
under  the  head  of  the  printing  required  by  the  rule. 
All  of  the  above  ítems  are  taxable.  They  were,  under 
section  983,  ^copies  of  papers  necessarily  obtained  for 
use,'  being  put  in  evidence,  and  there  being  no  order  re- 
jecting  them  in  evidence." 

Case  No.  3.  Ryan  v.  Gould  (1887;  S.  D.  N.  Y.)  32 
Fed.  754. 

Judge  Lacombe  disallowed  the  cost  of  copies  of  pat- 
ents  procured  by  def endant ;  but  there  the  bilí  had  been 
dismissed  by  complainant  "without  prejudice,"  and 
there  was  no  final  hearing  on  which  the  copies  could  be 
used. 

Case  No.  4.  Kaempfer  v.  Taylor  (1897)  78  Fed.  795. 

After  issue  joined  and  proofs  taken,  an  order  of  dis- 
continuance  was  made  on  motion  of  complainant,  with- 
out  prejudice,  upon  payment  of  defendant's  costs,  and 
proyiding  that  certain  of  the  testimony  might  be  used 
by  defendant  on  any  further  suit  brought  on  the  same 
patent.  Judge  Townsend  held  that  this  was  not  a  final 
hearing,  and  for  that  reason  disallowed  items  of  costs 
of  depositions,  copies  of  patents,  etc. 

Case  No.  5.  Lee  Injector  Mfg.  Co.  v.  Penberthy  In- 
jector  Co.  (1901)  48  C,  C.  A.  760, 109  Fed.  964. 

The  court  said :  "That  Jf20.90,  paid  by  appellant  to 
the  commissioner  of  patents  for  copies  of  patents  for 
insertion  in  the  printed  record,  be  taxed  as  costs  of 
appeal.  This  is  allowed.  It  is  part  of  the  cost  of  print- 
ing the  record,  and  therefore  taxable  here.-' 
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§  23f.    Drawings,  maps,  photograpliSy  etc. 

Case  No.  1.  Hussey  v.  Bradley  (1864)  5  Blatchf.  210, 
Fed.  Cas.  No.  6,946a. 

With  the  Ítem  of  printing  record  was  included  "litho- 
graphing  drawings  used  on  the  final  hearing."  The  ítem 
was  disallowed,  for  the  reason  that  it  did  not  appear 
that  the  printing  was  done  by  consent  of  parties  or  un- 
der  order  of  court ;  but  the  court  ( Hall,  D.  J. ;  Nelson, 
A.  J.,  concurring)  remarked:  "I  am  much  inclined  to 
think  that  the  circuit  court  ought  to  adopt  a  rule  that, 
in  all  equity  cases,  the  papers  necessary  to  be  examined 
by  the  court  on  the  hearing  shall  be  printed,  and  to  pro- 
vide  for  the  taxation  of  the  expense  as  part  of  the  costs 
of  the  cause;  but  un  til  this  is  done,  the  costs  of  such 
printing,  in  the  absence  of  any  agreement  of  the  par- 
ties or  order  of  the  court,  should  not  be  taxed.'' 

Case  No.  2.  Wooster  v.  Handy  (1885)  23  Fed.  49. 

An  Ítem,  ^Thoto-lithographing  exhibits,  $17.75,"  was 
disallowed  by  the  clerk,  and  as  to  the  item  Justice 
Blatchf ord  said  (page  62)  :  "These  were  not  drawings 
from  the  patent  office,  but  were  sketches  introduced  by 
witnesses  in  giving  their  evidence.  They  fall  under 
the  rule  as  to  machine  exhibits,  as  they  were  substan- 
tially  of  that  character." 

Case  No.  3.  Lillienthal  v.  Southern  California  Ey.  Co. 
(1894)  61  Fed.  622. 

Action  at  law,  in  which  plaintiff  recovered  judgment. 
An  item  of  costs  taxed  by  the  clerk  was  "for  maps  nec- 
essarily  introduced  in  evidence  in  the  trial  of  the  case, 
$14.30."  As  to  this  item  Judge  Ross  said  (page  624) : 
"That  tlie  charge  for  maps  necessarily  introduced  in 
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evidence  in  the  trial  of  the  case  was  a  proper  one  was 
decided  by  this  court  in  the  case  of  Hewitt  v.  Stopy" 
(no  opinión  in  case  cited). 

CaBe  No.  4.  Kelly  v.  Springfield  Ry.  Go.  (1897)  83 
Fed.  183, 

There  were  items  as  foUows :  "Illustrative  charts  of 
applications  fop  patents  in  suit,  $141.65."  "Photo-litho- 
graphing  paper  exhibits,  $339."  Under  the  practica  in 
the  sixth  circnit,  the  printing  of  records^  briefs^  etc.,  is 
not  taxable  unless  done  under  order  of  court  or  by  direct 
stipulation^  and  in  this  case  there  was  no  such  order 
or  stipulation. 

As  to  these  particular  items  Judge  Sage  said  (page 
186)  :  "The  same  reasons  which  exelude  the  cost  of 
models  as  taxable  costs  exelude  the  item  for  photograph- 
ing  paper  exhibits.  However  desirable  these  exhibits 
may  have  been  to  the  defendant,  or  of  cónvenience  to 
the  court,  they  are  not  taxable  items,  not  being  copies  of 
any  papers  from  the  patent  office,  or  necessarily  of  use 
in  this  case.  These  were  in  part  introduced  by  wit- 
nesses  explaining  their  testimony.  In  addition  to  the 
cases  cited  above,  the  foUowing  cases  directly  in  point 
cover  the  items;"  citing  Hussey  v.  Bradley,  5  Blatchf. 
210,  Fed.  Cas.  Xo.  6,946a,  and  Wooster  v.  Handy,  23 
Fed.  62. 

§  23g.     Copies  of  papers — ^In  general. 

Case  No.  1.  Wooster  v.  Handy  (1885;   S.  D.  N.  Y.) 
23  Fed.  49  (in  equity). 

In  passing  upon  different  items  under  the  head  of 
"Copies  of  papers,"  Judge  Blatchf ord  said  (page  59)  : 
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"The  following  ítems  in  suit  No.  1,  for  copies  of  pa- 
pera, were  disallowed : 

(1)  Copy  deposition  in  Magic  Ruffler  Case I  1.25 

(2)  Copy  deposition  Wooster,  (from  Gutman) 5.70 

(3)  Copy  testimony  Asa  Wilmot 14.60 

(4)  Certificate  of  loss  of  deposition  and  copy  deposition  (Qut- 

man)   3.60 

(5)  Copy  opinión  3.00 

(6)  Stenographer's  minutes  of  argument  aDd  copy 103.50 

(7)  Copy  testimony  in  Interference,  Robjohn  v.  Pipo 47.50 

"The  following  items  in  suit  No.  2,  for  copies  of  pa- 
pera, were  disallowed : 

(8)  Copy  prima  faoie  proofs  (Gutman) $10.20 

(9)  Copy  of  Carey's  deposition  (Gutman) 7.50 

(10)  Copy  of  Kellogg's  deposition 5.75 

(11)  Copy  of  Pipo's  deposition 5.00 

(12)  Copy  of  part  of  testimony  taken 30.00 

"The  following  items  in  suit  No.  9,  for  copies  of  pa- 
pera, were  disallow^ed: 

(13)  CJopy  deposition  Wooster,  from  Gutman $5.34 

(14)  Copy  of  part  of  evidence  befo  re  master 4.80 

"ítem  1  was  obtained  to  be  used  in  opposing  a  motion 
for  a  preliminary  injunction.  ítems  2,  8,  9,  10,  11,  12, 
13,  and  14  were  for  copies  of  testimony  taken  on  behalf 
of  the  plaintiíf,  either  in  chief  or  before  the  master,  the 
copies  being  procured  by  the  defendant  so  as  to  be  in- 
formed  of  the  contents,  and  to  be  prepared  to  meet  the 
evidence.  ítem  3  was  for  a  copy  of  a  deposition  of  a 
peraon,  obtained  for  use  on  a  motion  made  in  suit  No. 
1,  by  the  defendant,  to  open  the  proofs  therein,  and 
allbw  the  deposition  of  that  person  to  be  taken  as  a 
witness  in  suit  No.  1,  the  object  of  procuring  the  copy 
being  to  show  the  relevancy  of  the  evidenca  ítem  4 
was  a  certificate  from  the  examiner  as  to  the  loss  of  the 
deposition  of  a  witness,  taken  in  suit  No.  1,  and  a  copy 
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of  a  second  deposition  of  the  same  witness,  taken  in 
suit  No.  1,  the  certifícate  and  copy  being  obtained  for 
use  on  a  motion  in  reference  to  the  lost  deposition. 
ítem  5  was  for  a  copy  of  the  opinión  of  the  court  given 
on  the  decisión  in  favor  of  the  plaintiff  on  the  first  hear- 
ing  in  suit  No.  1,  the  copy  being  obtained  for  use  by 
the  defendant  in  settling  the  decree  on  that  decisión, 
ítem  6 :  At  the  first  hearing  in  suit  No.  1,  the  defendant 
had  no  brief  prepared,  and  the  hearing  proceeded,  with 
leave  to  the  defendant  to  send  in  afterwards  a  printed 
argument  To  enable  him  to  do  this,  he  employed  a 
stenographer  to  take  down  the  oral  argument  for  the 
defendant.  ítem  7  was  for  a  copy  from  the  files  of  the 
patent  office  of  the  testimony  in  an  interference  case. 
Accompanying  the  motion  for  a  rehearing  in  suit  No.  1, 
there  was  a  motion  by  the  defendant  for  leave  to  put  in 
evidence  the  interference  testimony,  and  such  copy  was 
part  of  the  moving  papers  on  that  motion.  The  mo- 
tion was  not  granted. 

"The  provisión  of  section  983  is  that  4awful  fees  for 
exemplifications,  and  copies  of  papers  necessarily  ob- 
tained for  use  on  triáis,  in  cases  where,  by  law,  costs 
are  recoverable  in  favor  of  the  prevailing  party,  shall  be 
taxed/  and  'be  included  in'  the  'judgment  or  decree 
against  the  losing  party.'  The  papers  must  be  not  only 
for  use  'on  triáis,'  or,  as  the  act  of  1853  says,  'on  trial,' 
— ^that  is,  such  triáis  and  final  hearings  as  are  else- 
where  spoken  of  (for  this  provisión  came  from  the  act 
of  1853,  and  must  be  interpreted  in  the  light  of  the 
other  provisions  of  that  act), — ^but  the  language  im- 
plies  that  the  copies  must  have  been  actually  used  on 
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or  in  the  trial  or  final  hearing,  or,  at  least,  obtained  for 
Buch  use  under  a  rule  or  an  order  or  a  stipulatioiiy  and 
the  fact  of  such  use,  or  the  existence  of  such  rule  or 
order  or  stipulation,  is  evidence  that  the  copy  was  *nec- . 
essarily  obtained  for  use.'  As  section  983  relates  to  ex- 
emplifications  and  copies  of  papers,  it  covers  that  sub- 
jecty  and  exeludes  all  of  that  class  which  are  not  there 
provided  for.  It  exeludes  papers  used  on  interlocutory 
or  preliminary  or  incidental  motions  or  hearings.  Cop- 
ies of  papers  in  the  suit,  obtained  from  the  clerk,  and 
otherwise  properly  taxable,  are  included  in  the  pro- 
visión in  section  983  for  taxing  *the  l)ill  of  fees  of  the 
clerk.'  In  these  cases  the  plaintiff  did  not  object  to 
certifled  copies  from  the  clerk  of  orders  in  the  suits^ 
required  by  the  rules  to  be  served. 

"In  Hathaway  v.  Roach,  2  Woodb.  &  M.  63,  74  Fed. 
Cas.  No.  6,213,  in  1846,  in  the  circuit  court  for  the  dis- 
trict  of  Massachusetts,  even  before  the  act  of  1853,  Mr. 
Justice  Woodbury  disallowed  a  charge  by  the  defendant 
for  a  copy  of  the  plaintiíf's  patent,  on  the  ground  that 
it  was  not  needed  in  order  to  be  used  as  evidence  by 
the  defendant,  but  was  wanted  for  preparation  and 
argument. 

"In  Hussey  v.  Bradley,  5  Blatchf.  210,  Fed.  Cas.  No. 
6,946a,  in  1864,  in  the  circuit  court  for  the  northern 
district  of  New  York,  the  expense  of  reporting  for  the 
court  the  argument  on  the  final  hearing  was  disallowed 
by  Judge  Hall  (Mr.  Justice  Nelson  concurring),  be- 
cause  there  was  no  agreement  of  the  parties  that  the 
expense  should  be  taxed. 

"Under  the  foregoing  views,  all  of  the  above  fourteen 
ítems  were  properly  disallowed." 
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MODELS. 

Case  No.  1.  Hathaway  v.  Roach  (1846)  2  Woodb.  & 
M.  63,  Fed.  Cas.  No.  6,213. 

This  was  an  action  at  law,  and  plaintiff  was  non- 
Buited.  Mr.  Justice  Woodbury  said:  "The  next  ob- 
jection  is  to  the  item  of  models  of  stoves  procured  and 
used  by  the  defendant.  If  these  were  models  of  the 
stoves  described  in  the  plaintiflf's  patent,  it  is  my  opin- 
ión, contrary  to  that  of  the  counsel  for  the  defendant, 
that  the  plaintiff  was  not  bound  by  any  law  to  produce 
them.  The  defendant  might  then  properly  and  use- 
fuUy  obtain  them.  They  were  likely  to  be  beneflcial 
in  explaining  the  patent,  and  were  competent  evidence 
of  its  coincidence  or  difference,  compared  with  other 
stoves,  as  they  related  to  doings  of  the  plaintiff  him- 
self  on  the  subjeet  of  his  patent  For  such  models  the 
defendant  ought,  therefore,  to  be  allowed  a  ^reasonable 
eompensation.'  This  must  be  what  it  was  actually 
worth  to  make  them,  and  not,  of  course,  what  was  in 
fact  given  for  them,  though  that  may  be  prima  facie 
the  standard.  If  other  models  are  taxed,  I  do  not  think 
them  proper  items  for  the  bilí  of  costs,  any  more  than 
the  drawings  of  other  patents  procured,  or  the  books 
which  describe  them,  they  all  being  rather  arguments 
than  proofs.  Bailey  v.  Beaumont,  11  Moore,  384.  This 
is  the  analogy  in  respect  to  maps  and  surveys  of  land, 
and  the  allowance  for  them,  as  those  of  the  land  in  dis- 
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pute,  are  only  to  be  taxed  by  ordinary  practica  in  some 
States,  because  such  alone  are  evidence  in  the  cause." 

Case  No.  2.  Parker  v.  Bígler  (1857)  1  Fish.  Pat  Cas. 
285,  Fed.  Cas.  No.  10,726. 

The  court  (Irwin,  J.)  liad  made  an  order  appointing 
a  mechanic  to  enter  defendant's  mili,  take  measure- 
ments,  and  make  models  of  the  wheels  there  used.  This 
was  done,  and  the  expense  taxed  as  costs.  This  item — 
f36 — carne  before  Justice  Grier  on  motion  to  retax. 
The  court  said  it  was  contended  that  the  act  of  1853 
related  only  to  the  fees  of  the  officers  there  named,  and 
did  not  define  absolutely  what  expenses  of  trial  may  be 
recovered  from  the  losing  party  as  costs  of  suit,  and 
henee  that  this  charge  was  not  excluded,  and  the  ex- 
pense for  the  models,  being  necessary  for  the  Informa- 
tion of  the  court  and  jury,  should  be  taxed;  and  the 
court  said :  "This  may  be  true  in  a  court  of  chancery, 
where  the  decree  may  include  any  expenses  which  have 
been  necessarily  incurred  in  the  suit  for  the  Informa- 
tion of  the  court,  and  in  order  to  a  just  decisión  of  the 
cause.  These  may  be  imposed  on  either  party,  or  both, 
as  the  conscience  of  the  chancellor  may  díctate;  yet,  in 
eourts  of  law,  no  such  discretion  is  given  to  the  court." 

The  court  again  referred  to  the  statute,  and  to  the  al- 
lowance  of  "printers' "  bilis,  and  said  he  could  "not  see 
that  carpenters'  or  tinkers'  bilis  have  the  same  favor, 
or  that  a  model  of  a  mili  wheel  can  be  called  an  'exem- 
pliflcation  or  copy  of  a  paper.' "  He  questioned  the 
power  of  a  court  of  law  to  make  such  order  as  had  been 
made  for  the  making  of  models  and  the  inspection  of 
the  mili  to  obtain  evidence  and  to  put  the  expense  on  the 
defendant  as  costs. 
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Case  No.  3.  AVoodruff  v.  Barney  (1862)  1  Bond.  528, 
Fed.  Cas.  Xo.  17,986  (action  at  law). 

Defendants  moved  to  tax  costs  of  models,  and  Judge 
Leavitt,  foUoAving  Justice  Woodbury,  in  Hathaway  v. 
Roach,  supra,  held  that  the  expense  of  models  of  sleep- 
ing  cars  embraced  in  the  four  patents  sued  upon  might 
be  taxed,  but  not  other  models. 

Case  No.  4.  Hussey  v.  Bradley  (1864)  5  Blatchf.  210, 
Fed.  Cas.  No.  6,946a  (in  equity). 

The  cost  bilí  showed  a  number  of  items  for  models 
of  coiiiplainant's,  defendants',  and  other  machines,  and 
charges  for  transporting  and  caring  for  the  same. 

Judge  Hall  (Justice  Nelson  concurring)  said:  "The 
items  charged  under  No.  2,  for  models  and  oíd  ma- 
chines, or  parts  thereof,  and  the  expenses  of  their  trans- 
portation,  etc.,  require  more  consideration.  The  ex- 
penses of  a  certifled  or  sworn  copy  of  a  model  from  the 
patent  office  might,  under  some  circumstances,  be  prop- 
erly  allowed ;  and,  as  a  general  rule,  the  expense  of  pro- 
curing  other  models  or  machines  ought  not  to  be  taxed. 
•  *  *  Upon  the  best  consideration  I  have  been  able 
to  give  to  the  question,  I  am  of  the  opinión  that  the 
allowance  for  the  expense  of  models  should  be  confined 
to  such  as  are  copies  of  models  deposited  in  the  patent 
office,  and  as  were  properly  procured  for  use  as  a  part 
of  the  evidence  in  the  cause.  As  there  is  no  proof  to 
show  that  the  models  or  machines  charged  for  are  with- 
in  this  rule,  the  charges  therefor  should  be  disallowed." 

Case  No.  5.  Wooster  v.  Handy  (1885)  23  Fed.  49  (in 
equity). 

Ttems  for  machine  exhibits,  other  tlian  of  the  patent 
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in  suit,  Jnstice  Blatchford  held  were  properly  disal- 
lowed  by  the  clerk,  saying  (page  62) :  '^These  ma- 
chine exhibitB  lepresented  stmctures  regarding  which 
proof  was  given  that  they  anticipated  the  plaintiff's 
patent,  and  the  modela  enabled  the  oral  evidence  to  be 
understood;  bnt  they  were  none  of  them  models  from 
the  patent  office  of  the  patented  inyention  in  suit. 
ítems  for  exhibits  of  that  character  were  taxed.  Ñor 
were  any  of  the  items  disallowed  procured  under  order 
or  rale  of  conrt,  ñor  was  there  any  stipulation  that  they 
should  be  taxed." 

Case  Xo.  6.  Comelly  v.  Markwald  (1885)  24  Fed. 
187. 

There  was  an  ítem  in  plaintiff's  bilí  of  costs  of  f  150 
for  a  model  of  defendant's  infringing  machine.  Wal- 
lace,  J.,  said  that  "the  expense  incurred  cannot  be 
deemed  a  taxable  disbursement  in  favor  of  the  prevail- 
ing  party,"  for  the  reasons  stated  in  Woodruff  v.  Bar- 
ney,  and  Hussey  v.  Bradley,  supra ;  and  that  "the  ques- 
tion  is  not  an  open  one,"  citing  Wooster  v.  Handy, 
supra. 

Case  No.  7.  Kelly  v.  Springfield  Ry.  Co.  (1897)  83 
Fed.  183. 

Judge  Sage  (page  185)  said:  "The  models  referred 
to  represent  structures  regarding  which  proof  was  given 
by  defendants,  and  they  were  used  at  the  hearing  to  il- 
lustrate  and  make  clear  the  oral  evidence.  They  are 
not  models  of  the  patented  invention  in  suit,  and  they 
are  not  exempliflcations ;"  citing  Wooster  v.  Handy, 
Woodruff  V.  Barney,  Hathaway  v.  Boach,  Parker  v.  Big- 
1er,  Hussey  v.  Bradley,  and  Cornelly  v.  Markwald,  su- 
pra. 
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SURVEYS,  INSPECTIONS,  SEARCHES  OF  RECORDS,  ETC. 

Case  No.  1.  Simpson  v.  One  Hundred  &  Ten  Sticks 
of  Hewn  Timber  (1881)  7  Fed.  246  (in  admiralty). 

There  was  an  effort  to  obtain  possession  by  giving  a 
worthless  bond,  and  Judge  Benedict  said:  "In  a  case 
like  this,  where  there  was  good  ground  to  believe  that  a 
fraad  upen  the  court  was  being  attempted,  I  think  the 
expenditure  for  searches  was  justified,  and  should  be 
taxed  as  part  of  the  costs.  So,  also,  I  think  it  proper 
to  allow  the  fifty  doUars  paid  real-estate  brokers  to  ex- 
amine real  estáte  claimed  to  be  of  valué,  but  found  to 
be  of  little  valué,  in  order  to  enable  the  court  to  be  in- 
formed  in  respect  thereto.  Expenses  incurred  under  a 
lawf ul  order  of  court  may  be  taxed  as  part  of  the  costs, 
and  inserted  as  part  of  the  judgment  against  the  losing 
party  (Neff  v.  Pennoyer,  3  Sawy.  336,  Fed.  Cas.  No.  10,- 
084),  and,  upon  the  same  principie,  expenses  made  nec- 
essary  in  order  to  defeat  an  attempt  to  defraud  the 
court  may  be  taxed  and  allowed.'* 

Case  No.  2.  Huntress  v.  Town  of  Epsom  (1883;  N. 
H.)  15  Fed.  732. 

The  action  was  for  damages  occasioned  by  a  defect 
in  a  highway,  and,  at  the  trial,  the  jury,  upon  motion 
of  defendant,  was  sent  out  to  view  the  highway. 

Judge  Clark  said :  "It  is  conceded  that  there  is  no 
statute  of  the  United  States  that  provides  for  the  al- 
lowance  of  such  an  expenditure  as  costs ;  and  in  Parker 
V.  Bigler,  1  Fish.  Pat.  Cas.  285,  Fed.  Cas.  No.  10,726, 
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it  was  held  tliat  no  costs  could  be  recovered  by  the  pre- 
vailíng  party  but  the  legal  taxed  costs.  The  same  de- 
cisión was  substantially  made  in  Day  v.  Woodworth,  13 
How.  3tí3;  but  this  rigid  rule  has  not  been  followed  in 
this  district  or  circuit.  The  fee  bilí,  or  fees  enumer- 
ated  in  the  statute,  has  not  been  construed  as  exclusive 
of  other  neeessary  expensa  litis.  Thus,  the  attendance 
and  travel  of  parties  has  been  taxed  and  allowed  in  this 
district,  and  in  Massachusetts,  for  very  many  years, 
uniformly  so,  so  far  as  I  learn.     ♦     ♦     ♦ 

"I  am  inclined  in  this  case  to  allow,  as  costs  to  be 
recovered  by  the  defendant  of  the  plaintiff,  the  expense 
paid  by  the  defendant  as  carriage  hire  and  car  fare  to 
take  the  jury  to  the  place  of  view  and  back  to  the  court, 
— $15  at  the  first  trial  and  |46.40  on  the  second,  the  dis- 
tance  being  much  greater, — and  to  disallow  the  sum 
of  119.50  for  the  board  and  lodging  of  the  jury  over 
night  on  the  second  view,  as  this  expendíture  should 
have  been  borne  by  the  jurors  out  of  their  per  diem 
allowance  while  making  the  view ;  and  this  I  do  on  the 
more  distinct  ground  that  the  law  of  the  United  States 
(section  914,  Rev.  St.)  above  cited  requires  the  prac- 
tice  and  mode  of  proceeding  in  civil  causes,  other  than 
equity  and  admiralty  causes  in  the  circuit  and  district 
courts,  to  conform,  as  near  as  may  be,  to  the  practice 
and  mode  of  proceeding  in  the  state  courts;  and  it  is 
a  mode  of  proceeding  in  the  state  courts  of  this  district, 
in  a  case  where  a  view  may  aid  the  jury  to  under- 
stand  the  testimony,  to  direct  such  view  upen  motion 
of  either  party,  and  it  is  the  practice  of  the  court  to  al- 
low such  part  or  all  of  the  costs  as  may  be  deemed 
equitable." 
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Cafie  No.  3.  Tuck  v.  Olds  (1886;  W.  D.  Mich.)  29 
Fed.  883  (in  equity). 

Judge  Severens  held  that  an  allowance  of  nine  dol- 
lars  to  a  witness  for  a  survey  made  by  him  of  the  locus 
in  quo — a  certain  dock — was  not  warranted ;  that,  how- 
ever  desírable  it  was  that  such  survey  should  be  made, 
as  a  question  of  law  the  item  must  be  disallowed;  that 
"costs  are  the  creature  of  statute  law,  and  there  is  noth- 
ing  in  the  statutes  regulating  the  taxation  of  costs 
which  would  justify  the  allowance  of  this  item." 

Case  No.  4.  New  Hampshire  Land  Co.  v.  Tilton 
(1887;  N.  H.)  29  Fed.  764  (at  law). 

In  an  action  for  possession  of  certain  lands,  the  de- 
fendant  filed  a  plea  claiming  ownership  of  certain  lots, 
but  at  the  hearing  the  court  ordered  the  plea  to  be  made 
more  certain  by  describing  the  boundaries  of  the  lots. 
To  comply  with  the  order  the  defendant  had  surveys 
made,  and  afterwards  asked  to  have  the  expense  taxed 
as  costs  against  plaintiff. 

Judge  Colt  said:  "This  was  an  expense  incidental 
and  necessary  to  their  defense.  It  was  not  an  expense 
incurred  under  any  rule  or  practice  of  this  court,  or 
for  the  beneflt  of  both  parties.  By  section  914,  Rev.  St., 
the  practice,  pleadings,  forms,  and  modes  of  proceeding 
in  civil  causes,  other  than  equity  and  admiralty  causes, 
in  the  Circuit  and  district  courts,  shall  conform  as  near 
as  may  be  to  the  practice,  pleadings,  forms,  and  modes 
of  proceeding  of  the  courts  of  the  state  within  which 
such  circuit  or  district  courts  are  held.  Under  the 
practice  of  New  Hampshire,  it  would  seem  that  the 
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expenses  of  such  surveys  are  not  allowed  as  a  part  of 
the  taxable  costs.     Ela  v.  Knox,  46  N.  H.  16. 

"But  independently  of  the  state  practice,  I  flnd  noth- 
ing  in  the  federal  statutes  or  the  practice  of  this  court 
that  would  seem  to  warrant  the  allowance  of  such  an 
expense  as  a  part  of  the  taxable  costs.  The  defendants 
urge  that  the  allowance  is  within  the  discretion  of  the 
court,  and  that,  as  the  expense  was  made  necessary  by 
the  order  of  the  court,  it  is  properly  taxable  as  part  of 
the  costs,  or  that,  at  least,  the  plaintiff  should  pay  one- 
half  the  amount.  We  are  not  dealing  with  a  cause  in 
equity,  but  with  an  action  at  law ;  and  where  an  expense 
of  this  character  is  made  necessary  in  order  to  file  a 
proper  plea  in  an  action  at  law,  I  know  of  no  rule  or 
practice  which  allows  it  to  be  included  in  the  taxable 
costs." 

Case   No.  5.  The  Vernon  (1888;  Mich.)  36  Ped.  113. 

Judge  Brown  said :  "An  expert  w^as  employed,  at  an 
expense  of  seventy  dollars,  to  make  soundings  and  pre- 
pare a  map  of  that  part  of  the  Detour  river  in  which 
the  collision  occurred,  with  the  landmarks  upon  the 
shore.  I  think  it  is  clear  this  cannot  be  taxed  as  costs. 
Tuck  V.  Olds,  29  Fed.  883." 
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RECOVERY  OP  FEES  PAID  BXPERTS. 

Case  No.  1.  Ex  parte  Roelker  (1854)  1  Spr.  276,  Fed. 
Cas.  No.  11,995. 

Duriug  a  criminal  trial,  Roelker  was  subpoenaed  as 
an  interpreter,  but  did  not  appear,  and  motion  was  made 
for  a  capias  to  bring  him  in.  Judge  Sprague  denied  the 
motion,  on  the  ground  that  his  position  was  analogous 
to  that  of  a  physician,  who  should  not  be  compelled,  for 
a  mere  witness  fee,  to  appear  and  give  his  opinión  on 
medical  questions. 

Case  No.  2.  United  States  v.  Howe  (1881;  W.  D. 
Ark.)  12  Cent.  Law  J.  193,  Fed.  Cas.  No.  15,404a. 

Dr.  Bennett  was  called  as  an  expert,  and,  af  ter  being 
sworn,  he  refused  to  testify  unless  first  paid  a  reason- 
able  compensation  for  giving  the  results  of  his  skill  and 
experience  to  the  court  and  jury.  Judge  Parker  de- 
clined  to  regard  the  refusal  as  a  contempt  of  court,  say- 
ing,  in  substance,  that  a  person  skilled  in  a  particular 
profession  or  trade  cannot  be  compelled  to  give  expert 
testimony,  unless  first  compensated  by  a  reasonable  fee. 

Case  No.  3.  The  Vernon  (1888;  Mich.)  36  Fed.  113 
(in  admiralty). 

Judge  Brown  said :  "An  expert  was  employed  at  an 
expense  of  seventy  doUars  to  make  soundings  and  pre- 
pare a  map  of  that  part  of  the  Detour  river  in  which  the 
coUision  occurred,  with  the  landmarks  upon  the  shore. 
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I  think  it  is  clear  this  cannot  be  taxed  as  costs.     Tuck 
V.  Olds,  29  Fed.  883." 

Case  No.  4.  The  William  Branfoot  (1892;  4th  Cir.) 
3  C.  C.  A.  155,  52  Fed.  390  (in  admiralty). 

ítems  of  charges  for  expert  testimony  were  rejected 
by  the  district  eourt  "because  the  compensation  of  *ex- 
perts'  called  by  the  party  in  his  own  behalf  cannot  be 
taxed  against  the  losing  party  as  costs,  or  as  extra  al- 
lowances  and  disbursements,  under  the  statute.  Kev. 
St.  §§  823,  983."  The  court  of  appeals  said:  "We 
think  the  court  was  right,  and  that  as  these  charges,  in- 
cludiug  expenses  and  disbursements,  were  not  incurred 
under  any  action  of  the  court,  but  by  the  party  in  the 
preparation  and  presentation  of  his  own  side  of  the  case, 
the  Ítems  were  propérly  disallowed." 

Case  No.  5.  In  re  Carolina  Cooperage  Co.  (1899;  N. 
C.)  96  Fed.  604  (in  bankruptcy). 

Judge  Purnell  said:  "Extra  allowance  to  expert 
witnesses  cannot  be  allowed  or  taxed  against  a  losing 
party  in  a  United  States  district  court  sitting  in  ad- 
miralty or  bankruptcy,  but  must  be  paid,  according  to 
the  statute,  $1.50  per  day  for  actual  attendance,  and 
mileage.  Kev.  St.  §  848;  The  William  Branfoot,  8  U. 
S.  App.  129,  3  C.  C.  A.  155,  52  Fed.  390.  Any  extra 
allowance  to  ^experts'  is  a  mattei*  of  personal  or  prívate 
contract  between  the  parties, — the  one  summoning  the 
expert,  and  the  witness  so  summoned  and  used.  The 
witness  fees  will  therefore  be  reduced  to  the  amount 
allowed  by  statute, — 11.50  per  day  for  actual  attendance, 
— and  no  more;  and  for  this  amount  witnesses  must 
prove  their  attendance,  as  provided  by  statute,  before 

any  foe  can  be  taxed  in  a  bilí  of  costs." 
(84) 


CHAPTEB  Z. 

MISCELLANEOUS  DISBURSBMENTS  BY  PARTY. 

Case  No.  1.  Hussey  v.  Bradley  (1864)  5  Blatchf.  210, 
Fed.  Cas.  No.  6,946a. 

The  cost  bilí  contained  an  itein  of  |17.50,  expenses 
of  plaintifif  in  attending  court,  and  another  of  |39.45, 
expenses  of  counsel  "to  Cooperstown  and  back,  on  mo- 
tion  to  modify  decree."  As  to  these  ítems,  Judge  Hall 
(Justice  Nelson  concurring)  said:  "There  can  be  no 
doubt  that  they  must  be  disallowed." 

There  was  also  an  ítem,  "Paid  for  telegraphic  dis- 
patches  in  the  suit,  f  19.46."  It  was  lield  to  be  taxable 
if  shown  by  affidavit  "to  have  been  properly  and  neces- 
sarily  expended  in  the  progress  of  the  cause,'^  upon  the 
same  principie  as  postage  is  allowed  ( Proiity  v.  Draper, 
2  Story,  199,  Fed.  Cas.  No.  11,447),  and  the  affidavit 
should  State  the  payments  in  detall,  and  the  particular 
purpose  of  each  telegram,  so  that  the  taxing  officer  may 
judge  of  the  propriety  of  taxing  the  charge. 

There  was  also  an  item  of  |250, — "Expenses  of  re- 
porting  argument  on  final  hearing,  for  the  court."  This 
was  disallowed,  the  court  saying  that  the  expense  of 
reporting  the  argument  of  complainant's  counsel  cannot 
be  taxed  against  the  defendant,  in  the  absence  of  any 
agreement  that  it  should  be  taxed. 

Case  No.   2.  Nichols   v.    Inhabitants   of   Brunswick 
(1867;  Me.)  3  Cliff.  88,  Fed.  Cas.  No.  10,239. 
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Mr.  Justice  Clifford  said  that,  under  the  laws  of  tlie 
commonwealth  of  Massachusetts,  of  which  Maine  was 
originally  a  part,  costs  were  allowed  to  a  party  f or  travel 
and  attendance,  and  this  practice  had  been  adopted  by 
the  federal  court,  and  was  not  affected  by  the  fee-bill 
act,  as  parties  were  not  therein  mentioned,  and  that 
"it  has  never  been  doubted  that  those  items  were  prop- 
erly  the  subject  of  taxation  in  favor  of  the  party  entitled 
to  judgment/' 

Case  No.  3.  Parks  v.  Booth  (1880)  102  U.  S.  96,  12 
Bfodix,  470. 

The  Circuit  court  (N.  D.  Ohio)  decreed  substantial 
damages  for  infringement  of  a  patent,  and  included  in 
the*  costs  expenses,  etc.,  to  the  amount  of  $627.20  beyond 
the  taxable  costs.  No  exceptional  circumstances  appear 
justifying  such  taxation.  The  supreme  court  say: 
"Costs  were  properly  allowed,  but  the  court  is  of  the 
opinión  that  the  complainant  was  not  entitled  to  an 
allowance  for  any  expenses  beyond  the  taxable  costs. 
*  *  *  Expenses  to  the  amount  of  |627.20,  including 
counsel  fees,  were  allowed  to  the  complainant  beyond 
the  taxable  costs,  which,  to^y^^ther  with  the  entire  inter- 
est  allowed,  must  be  deducí  ed  from  the  decree.'* 

Case  No.  4.  Gunther  v.  Liverpool,  L.  &  Q.  Ins.  Co. 
(1882)  10  Fed.  830. 

Judge  Benedict  said  that,  in  his  circuit,  the  fee  bilí 
was  held  not  to  be  exclusive,  and  that  "actual  disburse- 
ments  necessarily  incurred  have  been  taxed,"  citing 
Hussey  v.  Bradley,  5  Blatchf.  134,  Fed.  Cas.  No.  6,946, 
and  Dennis  v.  Eddy,  12  Blatchf.  195,  Fed.  Cas.  No.  3,- 
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793;  that  the  rule  for  the  circuit  would  "permit,  in 
thÍB  caBe,  the  taxation  of  the  item  of  one  dollar  paid 
for  serving  the  summons  by  which  the  action  was  com- 
menced  i»  the  state  court.^' 

The  sum  paid  a  stenographer  by  plaintiff  for  a  copy 
of  his  minutes  of  the  testimony  given  on  the  trial  can- 
not  be  taxed,  because  the  employment  of  a  stenographer 
was  not  by  order  of  court,  and  there  was  no  consent  of 
parties  that  the  charge  be  taxed  as  costs.  "The  sum 
paid  for  a  copy  of  the  record  of  the  coroner's  inquest 
may  also  be  allowed." 

Case  No.  5.  Wooster  v.  Handy  (1885)  23  Fed.  49-59. 

Mr.  Justice  Blatchford  held  that  copies  of  papers  ob- 
tained  for  use  on  interlocutory  or  preliminary  or  inci- 
dental motions  or  hearings  are  not  obtained  for  use  on 
triáis,  and  are  not  taxable  as  costs.  Following  Hussey 
V.  Bradley,  supra,  item  6,  "Stenographer's  minutes  of 
argument  and  copy,  $103.30,"  was  disallowed  (page  59). 
ítems  of  expense  of  counsel  in  attendance  at  different 
places  of  examination  of  witnesses,  the  court  saíd, 
"were  never  taxable  before  or  since  the  act  of  1853." 
ítems  of  expense  of  models  of  oíd  machines,  and  photo- 
lithographing  exhibits,  were  also  rejected. 

Case  No.  6.  Celluloid  Mfg.  Co.  v.  Chandler  (1886; 
Mass.)  27  Fed.  9. 

The  Goodyear  Vulcanite  Company  brought  164  suits 
against  dentists  in  Maine,  New  Hampshire,  and  Massa- 
chusetts,  in  which  the  Celluloid  Company  employed 
Chandler  as  local  counsel.  In  a  test  case  there  was  a 
decree  for  defendants,  with  costs,  and  costs  in  124  cases, 
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to  the  amount  of  $4,662.70,  were  coUected  by  Chandler, 
and  the  Celluloid  Coinpany  brought  suit  in  equity  to 
recover  the  amount,  claiming  that  the  costs  belonged  to 
it,  and  not  to  its  attorney.  Chandler  contended  that, 
by  custom,  they  belonged  to  him;  but  he  also  set  up 
his  bilí  for  Services  and  expenses,  amounting  to  |6,228.82, 
less  the  costs  coUected  and  cash  paid  him  by  plaintiff. 
Judge  Webb  held  that  Chandler  had  failed  to  establish 
a  custom  or  rule  entitling  him  to  retain  the  costs  as 
such,  but  f  ound  his  services  worth  as  much  as  he  claimed. 
In  commenting  upon  the  contention  the  court  said : 

"That  costs  for  travel  and  attendance  may  be  properly 
taxed  to  the  prevailing  party  has  been  too  well  settled 
in  this  Circuit  to  be  now  doubted.  To  whom  these  iteras 
belong  is  another  question.  They  are  not  taxed  as  part 
of  the  compensation  allowed  by  law  to  attorneys  or  so- 
licitors,  but  are  rather  to  be  considered  as  taxed  to  the 
party.  Nichols  v.  Inhabitants  of  Brunswick,  3  Cliff. 
89,  Fed.  Cas.  No.  10,239." 

Case  No.  7.  Baker  v.  Howell  (1890;  Neb.)  44  Fed. 
113. 

.  Judge  Caldwell  held  the  notary's  fees  for  protesting 
a  note  to  be  properly  taxable  as  costs,  under  the  practice 
with  which  he  was  familiar. 

Case  No.  8.  Kelly  v.  The  Topsy  (1891;  S.  C.)  45 
Fed.  486  (in  admiralty). 

Judge  Simonton  said :  "As  to  the  item  of  f 8.40  for 
telegrams.  It  seems  that  the  amounts  paid  for  telegrams 
sent  in  the  progress  of  a  suit  have  been  allowed  when  it 
is  shown  by  afHdavit  that  the  money  has  been  properly 
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and  necessaríly  expended.  Hussey  v.  Bradlej',  5  Blatchf . 
210,  Fed.  Cas.  No.  6,946a.  In  this  connection,  see  Simp- 
son  V.  One  Hundred  &  Ten  Sticks  of  Hewn  Timber,  7 
Fed.  243."  But  he  found  that,  if  the  proctor  had  per- 
sonally  attended  the  court  in  reference  to  the  matter 
about  which  the  telegrams  had  been  sent,  it  would  have 
been  futile,  and  therefore  the  coBt  of  the  telegrama  was 
not  a  ppoper  ítem  of  taxation. 

Case  lío.  9.  Ferguson  v.  Dent  ( 1891 ;  Tenn. )  46  Fed. 
88  (in  equity). 

There  appears  in  the  bilí  of  costs  taxed  by  the  clerk 
an  Ítem:  "Costs  of  transcript  in  Be  Ferguson,  bank- 
rupt,  f  6."  The  taxation  was  "in  all  respects  afflrmed" 
by  Judges  Hammond  and  Jackson,  but  there  was  no  com- 
ment  npon  this  ítem. 

Case  No.  10.  The  Williara  Branfoot  (1892;  4th  Cir.) 
8  U.  8.  App.  129,  52  Fed.  390,  3  C.  C.  A.  155. 

Mr.  Justiee  Fuller  said:  "An  item  was  money  paid 
for  a  copy  of  the  official  stenographer's  notes  for  libelant 
by  his  eounsel ;"  that  it  "was  for  convenience,  and  not  a 
copy  necessarily  obtained  for  use  on  the  trial.  The  item 
was  properly  rejected." 

And  another  item  was  the  expense  of  a  journey  to  New 
York  to  attend  the  taking  of  a  deposition,  the  notiee 
being  so  short  that,  it  was  insisted,  other  eounsel  could 
not  be  employed  and  instructed.  But  the  circuit  court 
was  npheld  in  saying  it  was  not  a  necessary  disburse- 
ment,  as,  "if  the  notiee  given  was  unreasonable,  eounsel 
could  have  had  the  time  extended, — perhaps  have  sup- 
pressed  the  deposition." 
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Case  No.  11.  Kelly  v.  Springfield  Ry.  Co.  (1897;  S.  D. 
Ohio)  83  Fed.  183. 

ítems  of  "illustrative  charts  of  applications  for  pat- 
ents  in  suit,  f  141.65 ;  photo-lithographing  paper  exhibits, 
|339;  ♦  ♦  ♦  constructing  defendant's  models  and 
tracks  and  electrical  appliances  for  operating  same, 
|443 ;  and  copy  of  opinión,  $3.25/' — ^were  disallowed  by 
Judge  Sage,  there  being  no  rule  or  order  of  court  or  stip- 
ulation  concerning  them. 

Case  No.  12.  The  South  Portland  (1899;Wash.)  95 
Fed.  295  (in  admiralty). 

The  cost  bilí  includes,  among  other  items  of  disburse- 
ments  for  expenses,  the  following : 

Paid  United  States  Fidelity  &  Guaranty  Company,  making  stip- 
ulation  for  costs  as  surety $5 

Paid  United  States  Fidelity  &  Guaranty  Company  for  making 
112,000  bond  for  reléase  of  respondent  vessel  from  attach- 
ment  upon  monition  issued  upon  said  Ínter vening  libel |120 

Judge  Hanford  said:  "In  communities  where  busi- 
ness  methods  conform  to  modern  customs,  such  expendi- 
tures  as  are  the  subject  of  dispute  on  this  hearing  are 
in  faet  necessary,  and  every  reason  for  allowing  the  pre- 
vailing  party  to  recover  other  necessary  expenditures  in 
maintaining  his  rights  in  a  litigated  case  applies  with 
equal  forcé  in  favor  of  exercising  the  discretion  vested 
in  courts  of  admiralty  by  awarding  to  the  prevailing 
party,  as  part  of  his  taxable  costs,  the  amounts  actually 
paid  to  surety  eompanies  for  giving  bonds  and  stipula- 
tions  exacted  by  the  defeated  party.     ♦     ♦     ♦ 

"In  this  case,  if  the  vessel  had  not  been  released,  the 
marshal's  expenses  for  keeping  her  while  the  case  was 
pending  and  undetermined  would  have  been  largely  in 
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excess  of  the  itenis  now  in  dispute,  and  this  intervening 
libelant  would  have  been  mulcted  for  that  expense,  how- 
ever  large  the  sum.  The  award  of  costs  in  admiralty 
proceedings  is  always  a  matter  in  the  discretion  of  the 
court  ( 1  Ene.  Pl.  &  Pr.  290 ) ,  and  I  shall  always  be  dis- 
posed  to  encourage  owners  to  take  their  vessels  inte 
their  own  control,  instead  of  leaving  them  in  the  mar- 
shal's  custody,  to  be  consumed  by  the  necessary  expense 
of  keeping  them  in  idleness.  The  motion  to  retax  and 
objections  to  the  cost  bilí  are  denied  and  overruled." 

Case  No.  13.  The  Willowdene  (1899;  E.  D.  Pa.)  97 
Fed.  509. 

Judge  McPherson  disallowed  an  item  of  |220  paid  a 
surety  company  for  acting  as  surety  in  an  admiralty 
case,  on  the  ground  that  it  was  not  provided  for  by  rule 
or  statute.  He  cited,  but  did  not  foUow,  The  South 
Portiand,  95  Fed.  295. 

Case  No.  14.  St  Matthew's  Sav.  Bank  v.  Fidelity  & 
Casualty  Co.  (1900;  S.  C.)  105  Fed.  161  (at  law). 

Simonton,  C.  J.,  said :  "The  last  item  excepted  to  is 
the  charge  of  John  H.  Dukes,  sheriff  of  Orangeburg 
county,  for  serving  subpoenas.  There  is  nothing  to  show 
that  he  was  acting  for  the  marshal,  and  the  fee  bilí 
makes  no  provisión  for  such  a  case.  The  exception  is 
allowed.  The  clerk  will  correct  the  taxation  in  accord 
with  this  opinión." 

Case  No.  15.  Lee  Injector  Mfg.  Co.  v.  Penberthy  In- 
jector  Co.  (1901;  6th  Cir.)  48  C.  C.  A.  760, 109  Fed.  964. 

The  court  said :  "That  the  sum  of  f  10.50,  paid  a  sure- 
ty company  for  furnishing  appeal  bond,  be  taxed  as 
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costs.     This  must  be  disallowed,  as  there  is  no  authority 
for  taxing  such  an  itein.'' 

Case  No.  16.  Jacobsen  v.  Lewis  Klondike  Expedition 
Co.  (1901;  9th  Cir.)  50  C.  C.  A.  121,  112  Fed.  73  (in 
admiralty). 

The  court  say  (page  128)  :  "We  are  also  of  the  opin- 
ión that  the  exception  to  the  item  of  $71  for  costs  in- 
curred  in  the  premium  paid  for  bond  shoiild  not  be  sus- 
tained.  The  claimant  of  the  libeled  vessel  secured  an 
order  from  the  district  court  requiring  the  libelant  to 
glve  security  to  the  claimant  in  the  sum  of  f  5,000,  to 
respond  in  damages  as  clairaed  in  respondent's  cross 
libel.  The  order  was  made  in  accordance  with  admiralty 
rule  53,  and  the  libelant  furnished  the  American  Bond- 
ing  &  Trust  Company  of  Baltimore  City  as  surety  on 
the  indemnity  bond.  The  cost  for  this  security  was  |71, 
as  charged  in  the  cost  bilí,  and  allowed  by  the  district 
judge.  Expenses  incurred  under  a  lawful  order  of  the 
court  may  be  taxed  as  part  of  the  judgment  against  the 
losing  party.  Neff  v.  Pennoyer,  3  Sawy.  336,  Fed.  Cas. 
No.  10,084;  Simpson  v.  One  Hundred  &  Ten  Sticks  of 
Hewn  Timber,  7  Fed.  243,  246;  Dennis  v.  Eddy,  12 
Blatchf.  195,  Fed.  Cas.  No.  3,793." 

Case  No.  17.  The  Robert  Dollar  (1902;  Was^h.)  116 
Fed.  79  (in  admiralty). 

Judge  Hanford  said :  "This  court  has  heretofore  de- 
eided  that  the  prevailing  party  in  an  admiralty  cause  is 
entitled  to  recover,  as  part  of  the  taxable  costs,  the 
amount  of  actual  expenditures  for  a  surety  company 
bond,  when  necessary  to  reléase  a  vessel  from  custody, 
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and  the  practice  of  the  court  in  allowing  such  actual  dis- 
bursements  has  been  approved  by  the  circuit  court  of  ap- 
peals  for  the  uinth  circuit.  The  South  Portland,  95  Ped. 
295 ;  Jacobseu  v.  Lewis  Klondike  Expedition  Co.,  50  C. 
C.  A.  121,  112  Fed.  80."  But  he  disallowed  the  item  on 
the  ground  that  it  had  not  been  actually  paid. 

Case  No.  18.  Edison  v.  American  Mutoscope  Co. 
(1902;  S.  D.  N.  Y.)  117  Fed.  192. 

Lacombe,  J.,  said :  "Two  of  the  items  disallowed  by 
the  clerk,  to  wit,  the  premiums  paid  for  appeal  bond  and 
for  supersedeas  bond,  should  be  allowed.  The  court  of 
appeals  in  the  sixth  circuit  disallowed  a  similar  charge 
when  sought  to  be  taxed  as  costs,  the  only  reason  stated 
being  that  'there  is  no  authority  for  taxing  such  an 
item.'  Lee  Injector  Mfg.  Co.  v.  Penberthy  Injector  Co., 
48  C.  C.  A.  760,  109  Fed.  964.  There  is  authority,  how- 
ever,  for  taxing  legitímate  and  proper  disbursements 
which  are  rendered  necessary  by  rules  of  practice  as  dis- 
bursements in  the  circuit  court,  and  these  premiums 
seem  to  be  such  disbursements." 

Case  No.  19.  Pine  River  Logging  Co.  v.  United  States 
(1902)  186  U.  S.  279,  22  Sup.  Ct.  920. 

The  court  say :  "The  item  of  $353.69,  reporter's  fees 
for  a  transcript  of  the  record  used  by  the  plaintiff  in 
preparing  its  bilí  of  exceptions  on  the  former  appeal, 
was  improperly  allowed.  By  Rev.  St.  §  983,  4awful 
fees  for  exemplifications  and  copies  of  papers  necessarily 
obtained  for  use  on  triáis  in  cases  where,  by  law,  costs 
are  recoverable  in  favor  of  the  prevailing  party,  shall 
be  taxed  by  a  judge  or  clerk  of  the  court;'  and  by  rule 
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31,  subdivisión  3,  of  the  circuit  court  of  appeals,  *the 
cost  of  the  transcript  of  the  record  from  the  court  below 
shall  be  taxable  in  that  court  as  costs  in  the  case.'  It 
has  been  held  in  a  number  of  cases  that  section  983  did 
not  include  a  transcript  of  the  evidence  for  the  personal 
use  of  counsel  in  preparing  a  case  for  an  appellate  court. 
Wooster  v.  Handy,  23  Blatchf.  113,  23  Fed.  49,  60,  by 
Judge  Blatchford,  who  says  the  language  implies  that 
the  copies  must  have  been  actually  used  on  or  in  the 
trial  or  final  hearing,  or  at  least  obtained  for  such  use. 
In  The  William  Branfoot,  8  U.  S.  App.  129,  3  C.  C.  A. 
155,  52  Fed.  390,  395,  it  was  held  by  Mr.  Justice  Fuller 
that  a  copy  of  the  oflScial  stenographer's  notes,  obtained 
for  libelant  by  his  counsel,  was  simply  for  convenience, 
and  not  a  copy  necessarily  used  on  the  trial,  and  the 
charge  therefor  was  properly  rejected.  To  the  same  ef- 
fect  are  Gunther  v.  Liverpool,  L.  &  G.  Ins.  Co.,  20 
Blatchf.  362,  390,  10  Fed.  830,  Kelly  v.  Springfield  R. 
Co.,  83  Fed.  183,  and  Monahan  v.  Godkin,  100  Fed.  196. 
This  error,  however,  does  not  render  it  necessary  to  re- 
verse the  judgment  of  the  court  below.  The  amount  of 
the  reporteras  fees — 1353.69 — may  be  deducted  from  the 
judgment." 

Case  No.  20.  In  re  Hoyt  (1903;  N.  C.)  119  Fed.  987 
(in  bankruptcy). 

Judge  Purnell  said :  "The  claim  of  the  O.  K.  Stove 
&  Range  Company,  amounting  to  $607.27,  mostly  for  at- 
torneys'  fees  and  expenses,  except  as  allowed  by  the  spe- 
cial  master,  is  disallowed.  Two  items  in  this  claim  are 
for  bonds, — one  it  does  not  appear  for  what  it  was  given ; 
and  the  other  states,  *bond  to  indemnify  the  marshal.' 
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The  costs  in  bankruptcy  go,  as  in  other  causes,  to  the 
prevailing  party.  These  parties  have  not  prevailed,  and 
are  not  entitled  to  costs.     ♦     ♦     ♦ 

"Prior  to  the  act  of  congress  giving  the  privilege  of 
giving  bbnds  in  surety  companies  (a  modern  conven- 
ience),  such  a  thing  as  a  fee  for  bondsmen  was  unheard 
of  as  costs.  There  is  no  act  making  it  taxable  as  costs, 
and,  while  courts  may  have  allowed  such  costs  to  prevail- 
ing parties  litigant,  it  is  a  new  departure,  and  has  not 
yet  become  the  rule  of  court.  Bnt  this  is  upon  a  suppo- 
sition  or  presumption.  It  does  not  appear  the  amounts 
were  paid  a  surety  company,  and  they  must  be  disal- 
lowed  for  the  reasons  stated  in  the  report  of  the  special 
master." 
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WITNESS'  FEES  AND  MILEAGE. 

§  24.  Statutes. 

25.  Attendance  Wlthout  Subpoena. 

(a)  Cases  Holding  Fees  and  Mileage  not  Taxable. 

(b)  Cases  Holding  Fees  and  Mileage  Taxable. 

26.  Mileage — More  Than  One  Hundred  Miles  Travel. 

(a)  Statutes. 

(b)  Mileage  Taxable  Only  Within  Reach  oí  Subpoena. 

(c)  Mileage  not  Restricted  to  Reach  oí  Subpoena. 

(d)  Mileage  More  Than  One  Hundred  Miles  Within  District. 

(e)  Compensation  Under  Special  Circumstances. 

27.  Attendance  in  More  Than  One  Cause. 

28.  Number  of  Witnesses  on  Each  Issue. 

29.  Attendance,  Per  Diem,  etc. 

30.  Officers  of  Corporations  as  Witnesses. 

31.  Parties  as  Witnesses. 

32.  Clerks  and  Officers  of  the  United  States  as  Witnesses. 

33.  Witness'  Fees  and  Mileage — Miscellaneous  Matters. 

34.  Question  of  Payment  Before  Taxation. 

• 

§  24.     Statutes. 

St.  1799,  §  6  (1  Stat.  626),  provided  that  the  compen- 
sation to  a  witness  "summoned"  should  be,  etc.  Under 
this  statute  it  was  held,  in  Dreskill  v.  Parish  (1851)  5 
McLean,  241,  Fed.  Cas.  No.  4,076,  that  a  party  could 
not  be  taxed  with  the  fee  of  a  witness  who  was  not  regu- 
larly  summoned.  The  statute  of  1853  (10  Stat.  167), 
like  the  present  statute,  read :  "For  ♦  ♦  ♦  attend- 
ance   ♦     ♦     ♦    pursuant  to  law,"  etc. 

Bev.  St.  §  823:  "The  foUowing  and  no  other  com- 
pensation shall  be  taxed  and  allowed  to  *  *  *  wit- 
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nesses,  *  *  ♦  except  in  cases  otlierwise  expressly 
provided  by  law." 

Rev.  St.  §  848 :  "For  every  day's  attendance  in  court, 
or  before  auy  offieer  pursuant  to  law,  one  dollar  and 
tífty  cents; aiid  five  cents  a  mile  for  going  from  his  place 
of  residenee  to  tlie  place  of  trial  or  hearing,  and  five  cents 
a  mile  for  returning.  Wlien  a  witness  is  subpoenaed  in 
more  than  one  cause  between  the  same  parties,  at  the 
same  court,  only  one  travel  fee  and  one  per  diem  compen- 
sation  shall  be  allowed  for  attendance.  Both  shall  be  tax- 
ed  in  the  case  first  disposed  of,  after  which  the  per  diem 
attendance  fee  alone  shall  be  taxed  in  the  other  cases 
in  the  order  in  which  they  are  disposed  of." 

Rev.  St.  §  983 :  "The  bilí  of  fees  of  the  clerk,  ♦  *  ♦ 
and  the  amount  paid  *  ♦  ♦  witnesses,  ♦  ♦  ♦ 
shall  be  taxed  by  a  judge  or  clerk  of  the  court,  and  be 
included  in  and  form  a  portion  of  a  judgment  or  decree 
against  the  losing  party." 

Equity  rule  78  provides  for  the  summoning  of  witness- 
es  who  líve  within  the  district  to  testify  before  commis- 
sioners  appointed  to  take  testimony,  masters,  and  exami- 
ners,  and  for  the  allowance  of  the  same  compensation  as 
for  attendance  in  court. 

§  25.    Attendance  withont  snbpoena — (a)  Cases  holding  fees 
and  mileage  not  taxable. 

Case  No.  1.  Dreskill  v.  Parish  (18r)l;Ohio)  5  McLean, 
213,  Ped.  Cas.  No.  4,075  (at  law). 

Two  witnesses,  Mitchell  and  Dreskill,  liad  appeared 
and  were  examined  as  witnesses,  but  had  not  been  serv- 
ed  with  subpnenas.    The  court  (per  ^Ir.  Justice  McLean) 
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said :  '^The  service  must  be  made  by  the  marshal  or  one 
of  his  deputies.  As  no  such  service  was  made  on  the 
witnesses  above  named,  their  per  dieni  and  traveling  ex- 
penses cannot  be  charged  to  the  defendant,  but  must  be 
taxed  to  the  party  summoning  them." 

Case  No.  2.  Dreskill  v.  Parish  (1851;  Ohio)  5  McLean, 
241,  Fed.  Cas.  No.  4,076  (at  law). 

On  motion  to  retax  costs  in  the  same  case  the  court 
said :  "The  6th  section  of  the  act  of  28th  Febniary,  1799 
(1  Stat.  626),  provides  that  the  compensation  to  a  wit- 
ness  summoned  shall  be,  etc.  A  witness  not  summoned, 
of  course,  can  receive  no  compensation."  The  court  or- 
dered  the  allowance  made  to  Mitchell  and  Dreskill 
stricken  out  of  the  cost  bilí  taxed  against  the  defendant, 
and  that  their  attendance  be  charged  to  the  party  sum- 
moning them. 

Case  No.  3.  Woodruff  v.  Barney  (1862;  Ohio)  1  Bond. 
528,  Fed.  Cas.  No.  17,986  (at  law). 

Judge  Leavitt  construed  the  act  of  1853  as  having  the 
same  meaning  as  the  act  of  1799,  and  disallowed  the  taxa- 
tion  of  fees  and  mileage  for  witnesses  w^ho  attended  vol- 
untarily. 

Case  No.  4.  Sawyer  v.  Aultman  &  T.  Mfg.  Co.  (1870; 
N.  D.  111.)  5  Biss.  165,  Fed.  Cas.  No.  12,397. 

Judge  Blodgett  said  that  there  had  been  a  rule  of 
court  since  about  1842  prohibiting  taxation  of  witness 
fees  by  the  clerk  unless  the  witnesses  were  subpoenaed, 
and  that,  under  the  act  of  congress,  "no  witness  can  be 
said  to  be  in  attendance  before  the  court,  pursuant  to 
law,  unless  duly  subpoenaed." 
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Case  No.  5.  Spaulding  v.  Tucker  (1871)  2  Sawy.  50; 
Ved.  Cas,  No.  13,221  (in  equity). 

Judge  Sawyer  followed  Judge  Leavitt  in  holding  that 
"  'pursuant  to  law'  means  upon  service  of  process,  and 
not  voluntarily,  upon  request  of  the  party,  without  pro- 
cesa." 

Case  No.  6.  Haines  v.  McLaughlin  (1886;  Cal.)  29 
Fed.  70. 

Judge  Sawyer,  foUowing  Spaulding  v.  Tucker,  supra, 
held  that:  "Traveling  fees  of  witnesses  coming  volun- 
tarily  upon  the  request  of  a  party,  without  having  been 
subpoenaed,  from  another  district,  more  than  one  hun- 
dred  miles  from  the  place  of  trial,  and  beyond  the  reach 
of  a  subpoena,  cannot  be  taxed  as  costs  against  the  losing 
party." 

Case  No.  7.  Lillienthal  v.  Southern  California  Ry.  Co. 
(1894;  Cal.)  61  Fed.  622. 

Judge  Ross  followed  Haines  v.  McLaughlin,  12  Sawy. 
126,  29  Fed.  70,  and  held  that  fees  and  mileage  of  wi^ 
nesses  who  attend  voluntarily,  without  subpoena,  wheth- 
er  coming  from  without  or  within  the  district,  are  not 
taxable  under  Rev.  St.  §  848. 

§  25b.    Cases  holding  fees  taxable. 

Case  No.  1.  United  States  v.  Williams  (1804)  1 
Cranch,  C.  C.  178,  Fed.  Cas.  No.  16,709. 

A  witness  attending  without  summons  was  allowed  to 
prove  his  attendance  to  testify  bef ore  the  grand  jury. 

Case  No.  2.  Power  v.  Semmes  (1805)  1  Cranch,  C.  C. 
247,  Fed.  Cas.  No.  11,360. 
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''AA'ituesses  are  entitled  to  their  fees,  although  the 
summous  be  served  by  a  prívate  person." 

Case  No.  3.  Anderson  v.  Moe  ( 1869 ;  Mich. )  1  Abb.  ü. 
S.  299,  Fed.  Cas.  No.  359. 

Withey,  I).  J.,  held  that,  under  the  act  of  1853,  a  sub- 
poena  wa^  uot  necessary  to  the  recovery  of  witness  fees. 

Case  No.  4.  Cummings  v.  Akron  Cement  &  Plaster  Co. 
(1869;  N.  D.  N.  Y.)  6  Blatchf.  509,  Fed.  Cas.  No.  3,473. 

Judge  Hall  said:  ^'I  cannot  doubt  that  a  person  who 
attends  this  coiirt  as  a  wituess,  on  the  request  of  a  party, 
without  the  actual  service  of  a  subpoeüa,  is  entitled  to 
his  fees,  aiid  such  fees  inay  be  taxed  against  the  defeated 
party.'' 

Case  No.  5.  Beekwíth  v.  Eastoii  (1870;  E.  D.  N.  Y.) 
4  Ben.  357,  Fed.  Cas.  No.  1,212. 

Judge  Beuediot  held  that  the  fees  of  witnesses  who 
actually  atteiid  a  trial  are  taxable,  if  it  appear  that  they 
have  been  actually  paid;  but  it  does  not  appear  in  this 
case  whether  the  w  itnesses  liad  been  subpoenaed,  or  had 
attended  voluntarily. 

Case  No.  6.  Dennis  v.  Eddy  (1874;  N.  D.  N.  Y.)  12 
Blatchf.  195,  Fed.  Cas.  No.  3,793  (in  equity). 

Woodrutf,  J.,  held :  "In  this  district  it  has  been  de- 
^cided  that  a  person  who  attends  the  court  as  a  witness, 
in  good  faith,  on  the  request  of  a  party,  without  the 
actual  sc^rvice  of  a  subpoena,  is  entitled  to  his  fees,  and 
tliat  such  fees  niay  be  taxed  against  the  party  Hable  for 
costs.  Cummings  v.  Akron  Cement  &  Plaster  Co.,  6 
Blatchf.  509,  Fed.  Cas.  No.  3,473.  See,  also,  Prouty  v. 
Draper,  2  Rtory,  199,  Fed.  Cas.  No.  11,447,  Whipple  v. 
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Cumberland  Cotton  Mfg.  Co.,  3  Story,  84,  Fed.  Cas.  No. 
17,515,  and  Hathaway  v.  Roach,  2  Woodb.  &  M.  63,  Fed. 
Cas.  No.  6,213,  decided  prior  to  the  act  of  1853.  I  con- 
ciir  in  that  decisión." 

Case  No.  7.  United  States  v.  Sanborn  (1886;  Mass.) 
28  Fed.  299  (atlaw). 

Mr.  Justice  Gray  reviewed  the  cases,  and  followed 
Cummings  v.  Akron  Cement  &  Plaster  Co.  and  Dennis 
V.  Eddy,  supra.  On  appeal  to  the  supreme  court,  this 
portion  of  the  taxation  of  costs  seems  to  have  been  affirm- 
ed.    135  U.  S.  271,  10  Sup.  Ct.  812. 

Mr.  Justice  Gray  said :  "A  witness  who,  in  good  faith, 
comes  to  conrt  to  testify  in  a  pending  suit,  whether  he 
comes  in  obedience  to  a  subpoena,  or  at  the  mere  request 
of  one  of  the  parties,  attends  pursuant  to  law,  and,  while 
coming,  attending,  and  returning,  is  privileged  from  ar- 
rest  on  civil  process,  even  if  he  comes  from  abroad,  and 
has  no  writ  of  protection.     ♦     ♦     ♦ 

"Under  the  act  of  1853,  there  have  been  conflicting  de- 
cisions  of  district  judges  in  the  same  circuit;  Judge 
Leavitt,  in  1862,  holding  that  the  fees  for  travel  of  such 
a  witness  could  not  be  taxed,  and  Judge  Withey,  in  1869, 
holding  that  they  could.  Woodruff  v.  Bamey,  1  Bond. 
528,  Fed.  Cas.  No.  17,986 ;  Anderson  v.  Moe,  1  Abb.  U. 
S.  299,  Fed.  Cas.  No.  359.  The  disallowance  of  such  fees 
by  Judges  Drummond  and  Blodgett,  in  1870,  in  Sawyer 
V.  Aultman  &  Taylor  Mfg.  Co.,  5  Biss.  165,  Fed.  Cas.  No. 
12,397,  was  governed  by  a  standing  rule  of  court  pro- 
hibiting  the  clerk  from  taxing  the  costs  of  any  w  itnesses 
except  those  regularly  summoued.  The  opinión  of  Judge 
Sawyer,  in  1871,  in  Spaulding  v.  Tuckc^r,  2  Sa^^y.  50, 
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Fed.  Cas.  No.  13,221,  disallowing  costs  for  the  travel  of 
w  itnesses  coming  more  than  one  hundred  miles,  and  from 
another  distríct,  was  based  upon  Dreskill  v.  Parish  and 
Woodruff  V.  Barney,  and  upon  the  theory  (in  which,  for 
the  reasons  already  stated,  we  cannot  concur)  that  a 
witness  who  has  not  been  served  with  a  subpoena  does 
not  attend  pursuant  to  law." 

Case  No.  8.  Cahn  v.  Monroe  (1886;  Mich.)  29  Fed. 
675  (atlaw). 

Judge  Severens  said:  "Respecting  the  second  ítem, 
which  is  that  of  a  witness  fee  disallowed  solely  because 
the  witness  was  not  subpoenaed,  I  am  of  opinión  that 
the  earlier  and  reported  ruling  of  Judge  Withey  ( Ander- 
son  V.  Moe,  1  Abb.  ü.  S.  299,  Fed.  Cas.  No.  359),  in  1869, 
was  sounder  than  the  later  ruling  in  this  court  (but  not 
reported)  by  Judge  Baxter.  The  fact  that  the  earlier 
ruling  Í8  reported,  and  the  later  is  traditional  only, 
leaves  me,  in  a  measure,  free  to  follow  my  own  convic- 
tions  upon  the  point,  and  they  are  entirely  in  accord  with 
the  opinión  of  Judges  Gray  and  Colt  in  the  case  of  Unit- 
ed States  V.  Sauborn,  28  Fed.  299.  When  a  witness'  at- 
tendance  is  procured  in  good  faith,  for  the  purpose  of 
testifying  in  a  cause,  it  appears  to  me  there  is  nothing  in 
the  reasou  of  the  matter  which  should  reject  the  allow- 
anee  of  the  usual  fees.  Under  such  circumstances,  the 
witness  attends  ^pursuant  to  law.' '' 

Case  No.  9.  The  Vernon  (1888;  E.  D.  Mich.)  36  Fed. 
113  (in  admiralty). 

Brown,  D.  J.,  said  :  "The  necessity  of  a  subpoena  was 
carefullv  considorod  h\  Judffe  Witliev  in  Anderson  v. 
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Moe,  1  Abb.  U.  S.  299,  Fed.  Cas.  No.  359,  and  by  Mr. 
Justice  Gray  in  United  States  v.  Sanborn,  28  Fed.  299, 
and  both  of  them  carne  to  the  conclusión  that  a  witness 
who,  in  good  faith,  comes  to  court  to  testify  in  a  pending 
suit,  whether  he  comes  in  obedience  to  a  subpoena,  or  at 
the  mere  request  of  one  of  the  parties,  attends  ^pursuant 
to  law/  and  is  entitled  to  his  fees.  I  have  no  doubt,  my- 
self,  of  the  correctness  of  these  rulings,  and  have  always 
followed  them  in  this  district." 

Case  No.  10.  The  Syracuse  (1888;  S.  D.  N.  Y.)  36  Fed. 
830  ( in  admiralty ) . 

Wallaco,  J.,  referred  to  United  States  v.  Sanborn,  28 
Fed.  299,  Spaulding  v.  Tucker,  2  Sawy.  50,  Fed.  Cas. 
No.  13,221,  and  Haines  v.  McLaughIin,  29  Fed.  70,  and 
concluded :  *'Tliese  cases  have  been  considered,  but  with 
the  result  that  the  rule  which  has  heretofore  obtained  in 
this  circuít  seems  the  more  reasonable,  and  gives  the 
best  practícal  effect  to  the  language  and  spirit  of  seo- 
tions  876,  863,  and  850,  Rev.  St.  U.  S." 

Case  No.  11.  Eastman  v.  Sherry  (1889;  E.  D.  Wis.) 
37  Fed.  844  (atlaw). 

Judge  Jenkins  said :  "The  conclusión  that  a  witness 
attends  ^pursuant  to  law'  only  when  present  in  obedience 
to  a  subpoena  is,  to  my  thinking,  quite  too  narrow  a  con- 
struction  of  the  statute.  The  object  of  the  law  is  to  re- 
imburse  the  prevailing  party  for  the  necessary  expenses 
of  his  evidence.  The  only  purposeof  the  writ  is  to  com- 
pel  attendance.  But,  voluntarily  attending,  the  witness 
is  clothed  with  all  the  immunities  of  a  witness  servcd 
with  prooess.    TTe  subjects  himself  to  the  jurisdiction  of 
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the  court,  and,  when  sworn,  is  subject  to  like  penalties 
and  protection  as  one  attending  in  obedience  to  a  writ. 
He  attends  pursuant  to  law  when  he  subject»  himself  to 
the  law.  He  waives  the  formal  service  of  the  writ.  That 
is  matter  personal  to  himself  and  to  the  paily  who  calis 
him." 

Case  No.  12.  Biirrow  v.  Kausas  City,  Ft.  S.  &  M.  K. 
Co.  (1893;  W.  D.  Tenn.)  54  Fed.  278  (at  law). 

Hammond,  J.,  held  that:  "By  far  the  better  opinión 
and  the  weight  of  authority  are  that  the  service  of  sub- 
poena  upon  a  witness  is  not  a  prerequisite  to  his  right 
to  fees  from  the  party  in  whose  behalf  he  in  good  faith 
attends  the  court,  ñor  to  the  consequent  liability  of  the 
losing  party  for  the  costs  of  such  fees  when  paid  by  his 
adversary;"  citing  United  States  v.Sanborn.28Fed.299; 
Cahn  V.  Monroe,  29  Fed.  675;  Anderson  v.  Moe,  1  Abb. 
U.  S.  299,  Fed.  Cas.  No.  359;  United  States  v.  Williams, 
1  Cranch,  C.  C.  178,  Fed.  Cas.  No.  16,709 ;  Cummings  v. 
Akron  Cement  &  Plaster  Co.,  6  Blatchf.  509,  Fed.  Cas. 
No.  3,473;  Dennis  v.  Eddy,  12  Blatchf.  195.  Fed.  Cas. 
No.  3,793;  The  Syracuse,  36  Fed.  830;  In  re  Williams, 
37  Fed.  325;  The  Vernon,  36  Fed.  113;  Eastman  v.  Sher- 
ry,  37  Fed.  844. 

Case  No.  13.  Pinson  v.  Atchison,  T.  &  S.  F.  K.  Co. 
(1893;  W.  D.  Mo.)  54  Fed.  464  (at  law). 

Philips,  J.,  said:  "It  is  a  settled  rule  of  practice  for 
the  federal  court  to  allow  witnesses  their  mileage  and 
per  diem  fees  where  they  attend  upon  court  and  testify 
at  the  request  of  one  of  the  parties,  although  no  subpoena 
was  issued  from  the  court.  The  Vernon,  36  Fed.  113; 
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Anderson  v.  Moe,  1  Abb.  U.  S.  299,  Fed.  Can.  No.  359; 
United  Btate«  v.  íáanborn,  28  Fed.  299." 

Case  No.  14.  Simpkins  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(1894;  W.  D.  Mo.)  61  Fed.  999. 

Judge  Philips  said :  "It  ís  a  settled  rule  of  this  juris- 
dietion  that  a  witness  who  attends  court  upon  the  re- 
quest  of  a  party  to  the  suit,  and  testifies  in  the  case,  is 
entitled  to  his  fees,  notwithstauding  the  absence  of  a 
subpoena.  This  rule  of  practice  was  applied  by  this 
court  in  the  case  of  Pinson  against  this  same  defendant, 
and  at  the  instance  of  defendant's  counsel,  and  it  is  a 
poor  rule  that  does  not  work  both  ways." 

Case  No.  15.  Sloss  Iron  &  Steel  Co.  v.  South  Carolina 
&  G.  B.  Co.  (1896;  S.  C.)  75  Fed.  106. 

Simonton,  J.,  referring  to  Spaulding  v.  Tueker,  supra, 
said:  *'With  deference,  I  cannot  concur  in  this.view. 
The  costs  of  witnesses  are  a  part  of  his  disbursements^  to 
which  the  successful  party  is  entitled.  The  purpose  of 
the  subpoena  is  to  enforce  attendance.  If  it  be  disobeyed, 
the  party  summoned  can  be  attached;  but  if  he  attend 
without  compulsión,  he  is  entitled  to  eompensation. 
This  is  the  conclusión  reached  by  Mr.  Justice  Gray,  on 
Circuit,  in  United  States  v.  Sanborn,  28  Fed.  302,  and 
was  concurred  in  by  Mr.  Justice  Brown  (then  district 
judge)  in  The  Vernon,  36  Fed.  116.  In  the  conflict  of 
persuasive  authority,  the  two  cases  just  cited  will  be 
followed." 

Case  No.  16.  Hanchett  v.  Humphrey  ( 1899 ;  Nev. )-  93 
Fed.  895. 

Three  witnesses  attended  voluutarily,  and  Judfi^e  Ilaw- 
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ley  held  tliat  fees  and  mileage  were  taxable,  saying: 
"üpon  a  careful  review  of  all  the  deeisions  in  the  nation- 
al  courts,  it  is  manifest  that  the  great  weight  of  authority 
and  of  reason  is  opposed  to  the  conclusions  heretofore 
followed  in  this  circuít.  Notwithstanding  some  conflict 
in  the  earlier  cases,  the  law  is  now  well  settled  that  a 
witness  who,  in  good  faith,  attends  the  court,  whether 
he  comes  in  obedience  to  a  subpoena  or  at  the  mere  re- 
quest  of  a  party,  plaintiff  or  defendent,  is  to  be  consider- 
ed  as  attending  ^pursuant  to  law/  within  the  meaning 
of  those  words  as  used  5n  section  848,  Rev.  St,  and  is 
entitled  to  his  fees  and  mileage ;  and  the  party  for  whom 
he  attends  is  entitled  to  recover  costs  for  the  l^al 
amounts  paid  such  witness,  the  same  as  if  he  had  been 
legally  subpoenaed.  Anderson  v.  Moe,  1  Abb.  U.  S.  299, 
Fed.  Cas.  No.  359 ;  Cummings  v.  Akron  Cement  &  Plaster 
Co.,  6  Blatchf .  509,  Fed.  Cas.  No.  3,473 ;  Dennis  v.  Eddy, 
12  Blatchf.  195,  Fed.  Cas.  No.  3,793 ;  United  States  v. 
Sanborn,  28  Fed.  299,  304 ;  The  Vernon,  36  Fed.  113, 116 ; 
Tho  Syracuse,  36  Fed.  830;  In  re  Williams,  37  Fed.  325; 
Eastman  v.  Sherry,  37  Fed.  845 ;  Burrow  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.,  54  Fed.  278;  Pinson  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  54  Fed.  464;  Sloss  Iron  &  Steel  Co.  v.  South 
Carolina  &  G.  R.  Co.,  75  Fed,  106." 

Case  No.  17.  St.  Matthew's  Sav.  Bank  v.  Fidelity  & 
Casualty  Co.  (1900;  S.  C.)  105  Fed.  161  (at  law). 

By  agreement,  the  case  was  referred  to  and  tried  by  a 
special  niaster,  wlio  determined  both  questions  of  law 
and  fact.    Judge  Simonton  said :    "  'A  witness  does  not 

lose  his  rii'ht  to  his  f(»es  nierelv  l)ecause  he  was  not  sub- 
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poenaed,  if  attendance  and  examination  were  required  in 
good  faith/  Fost.  Fed.  Pr.  637;  United  States  v.  San- 
born,  28  Fed.  299 ;  The  Vernon,  36  Fed.  113 ;  The  Syra- 
cuse,  36  Fed.  830 ;  Eastman  v.  Sherry,  37  Fed.  844 ;  Sloss 
Iron  &  Steel  Co.  v.  South  Carolina  &  G.  R.  Co.,  75  Fed. 
106 ;  Hanchett  r.  Humphrey,  93  Fed.  895.  In  this  last 
case  all  the  cases  are  reviewed.  This  exception  is  over- 
ruled." 

§  26.    Mileage — ^More  than  one  hnndred  miles  travel — (a) 
Statutes. 

Rev,  St.  §  823 :  "The  following  and  no  other  conipeu- 
sation  shall  be  taxed  and  allowed  to  *  *  *  wit- 
nesses." 

Rev.  St.  §  848 :  "For  every  day's  attendance  in  court, 
or  before  any  officer  pursuant  to  law,  one  dollar  and  fifty 
cents,  and  five  cents  a  mile  for  going  from  his  place  of 
residence  to  the  place  of  trial  or  hearing,  and  five  cents 
a  mile  for  returning.'^ 

Rev.  St.  §  983 :  "The  bilí  of  f ees  of  the  clerk,  *  ♦  ♦ 
and  the  amount  paid  ♦  ♦  ♦  witnesses,  ♦  ♦  ♦ 
shall  be  taxed  by  a  judge  or  clerk  of  the  court,  and  be 
included  in  and  form  a  portion  of  a  judgment  or  decree 
against  the  losíng  party." 

Rev.  St.  §  876:  "Subpoenas  for  witnesses  who  are 
required  to  attend  a  court  of  the  United  States  in  any 
district  may  run  into  any  other  district :  provided,  that 
in  civil  causes,  the  witnesses  living  out  of  the  district  in 
which  the  court  is  held  do  not  live  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  holding  the 


same." 
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§  26b.    Hileage  taxable  only  within  reach  oí  subpoena. 

Case  No.  1.  Russell  v.  Ashley  (1847;  Ark.  i  Hempst. 
546,  Fed.  Cas.  No.  12,150  (at  law). 

Johnson,  D.  J.,  lield  that  a  witness  residing  more  than 
one  hundred  miles  from  the  place  of  trial  is  beyond  tlie 
coercive  power  of  a  subpoena,  and  the  party  who  isf^nes 
a  subpoena  for  him  must  pay  the  costs  incident  thereto, 
and  not  throw  them  on  the  opposite  party. 

Case  No.  2.  Dreskill  v.  Parish  (1851;  Ohio  >  5  McLean, 
213,  241,  Fed.  Cas.  Nos.  4,075,  4,076  (at  law). 

Jnstice  McLean  allowed  witness  fees  and  niileage  for 
witnesses  served  with  process  within  the  distriot,  but 
more  than  one  hundred  miles  from  the  place  of  holding 
eourt,  and  said:  '^\  witness  may  be  summoned  if  he 
live  within  one  hundred  miles  of  the  place  where  the 
court  is  held,  though  his  residence  may  be  out  of  the  dis- 
trict  in  which  the  court  is  held;  but  a  subpoena  runs 
throughout  the  district,  without  regard  to  the  distance, 
the  same  as  any  other  writ.  The  deposition  of  a  witness 
may  be  taken  who  Uves  more  than  one  hundred  miles 
from  the  place  of  holding  the  court." 

Case  No.  3.  Woodruff  v.  Barney  (1862 ;  Ohio)  1  Bond, 
528,  Fed.  Cas.  No.  17,986  (at  law). 

I^avitt,  J.,  in  holding  that  the  fees  and  mik^ge  of  wit- 
nesses who  attended  voluntarily  could  not  be  taxed,  said : 
"If  a  witness  resides  out  of  the  district  in  which  the 
court  is  held,  or  at  a  greater  distance  than  one  hundred 
miles  from  it,  the  act  of  congress  authorizes  his  deposi- 
tion to  be  taken  and  used  on  the  trial.  It  is  undoubtedly 
trae  that  it  is  often  desirable  to  have  the  personal  pres- 
ence  of  a  material  witness,  as  the  oral  examination  be- 
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fore  the  court  and  jury  is  more  satisfactory  than  his  tes- 
timony  presen ted  in  the  f orm  of  a  deposition ;  but  this  is 
for  the  benefit  of  the  party  who  wishes  the  testimony 
thus  exhibited.  He  cannot,  however,  avaíl  himself  of 
this  benefit  at  the  expense  of  his  adversary.  If  he  bríngs 
witnesses  into  court  without  process,  he  must  pay  them 
for  their  attendance. 

Case  No.  4.  Anonymous  (1863;  S.  D.  N.  Y.)  5  Blatchf. 
134,  Fed,  Cas.  Xo.  432. 

The  report  of  the  case  is  as  foUows:  "In  this  case, 
which  was  a  question  of  the  taxation  of  costs,  Shipman, 
District  Judge,  with  the  concurrence  of  Mr.  Justice  Nel- 
son,  held  that  traveling  fees  to  a  witness  were  allowable 
only  to  the  extent  a  subpoena  AAOuld  run ;  that  is,  for  any 
distance  withiu  tlie  district,  but  for  not  exceediug  one 
hundred  miles  from  the  place  of  trial,  uuless  the  distance 
was  whollv  within  the  district.'' 

Case  No.  5.  Beckwith  v.  Easton  (1870;  E.  D.  N.  Y.) 
4  Ben.  357,  Fed.  Cas.  No.  1,212. 

Judge  Benedict  held  that  traveling  fees  for  witnesses 
wlio  lived  out  of  the  district  may  be  taxed  to  the  extent  of 
one  hundred  miles,  but  no  more.  This  was  based  upon 
the  authoritv  of  Anonvmoiis,  5  Blatchf.  134,  Fed.  Cas. 
No.  432  (18fi3),  in  which  Judge  Shipman  and  Justice 
Nelson  held  that  traveling  fees  of  a  witness  were  allow- 
able only  to  the  extent  a  subpoena  would  run ;  that  is,  for 
any  distance  within  the  district,  but  for  not  exceeding 
one  hundretl  miles  from  the  place  of  trial,  unless  the 
distance  was  whollv  within  the  district. 

Case  No.  6.  Spaulding  v.  Tucker  (1871;  Cal.)  2  Saw.v. 
50,  Fed.  Cas».  Xo.  13,221  (in  equity). 
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Sawyer,  J.,  upon  the  authority  o£  Dreskill  v.  Parish 
and  Woodruff  v,  Varney,  refused  fees  and  mileage  on 
the  ground  that  the  attendance  o£  witnesseB  was  volun- 
tary,  and  not  "pursuant  to  law,"  as  provided  by  the  stat- 
ute  of  1853.  Beyond  the  district,  or  beyond  one  hundred 
mileS;  a  subpoena  would  not  be  efíective,  and  no  mileage 
beyond  the  lawful  reach  of  a  subpoena  could  be  tased. 

He  said :  "Both  upon  principie  and  the  weight  of  au- 
thority,  I  am  satisfied  that  the  traveUng  fees  of  those 
witnesses  who  carne  from  other  states,  at  the  request  of 
the  complainant,  to  attend  the  hearing^  and  even  those 
who  carne  voluntarily,  and  not  in  obedience  to  a  sub- 
poena, from  a  distance  within  the  state,  ought  not  to  be 
taxed  as  costs  against  the  defendant.  There  are  no  spe- 
cial  equitable  grounds  alleged  in  support  of  these  ítems. 
Let  those  ítems  of  costs  of  this  class  etcepted  to  by  de- 
fendant be  rejected." 

Case  No.  7.  The  Leo  (1872;  E.  D.  N.  Y.)  5  Ben.  486, 
Ved.  Cas.  No.  8,252  (in  admiralty). 

Benedict,  J.,  held  that  traveling  fees  of  witnesses  sub- 
poenaed  out  of  the  state  can  only  be  taxed  for  one  hun- 
dred miles  as  against  the  adverse  party. 

Case  No.  8.  Haines  v.  McLaughlin  (1886;  Cal.)  29 
Fed.  70. 

Judge  Sawyer  said :  "The  law  has  fixed  tlio  limit  to 
which  a  subpoena  can  run,  and  it  has  provided  other  and 
less  expensive  means  for  obtaining  the  testimony  of  wit- 
nesses residing  beyond  the  jurisdiction  of  the  court  to 
send  its  subpoena.  If  parties  can  tax  the  traveling  fees 
of  witnesses  who  come  voluntarily  upon  request,  and  not 
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pursuant  to  the  commaiids  of  the  law,  for  a  distance  of 
ten  miles  beyond  the  reach  of  a  subpoena,  they  can  do 
it  for  witnesses  who  come  from  any  part  of  this  wide 
world,  and  make  the  expenses  of  litigation  intolerably 
burdensome  to  their  opponent  in  case  of  final  success,  as 
in  this  case.'' 

Case  No.  9.  BufFalo  Ins.  Co.  v.  Providence  &  S.  Steam- 
shipCo.  (1886;  N.  D.  N.  Y.)  29  Fed.  237. 

Coxe,  J.,  held :  "The  law  is  well  settled  in  this  cir- 
cuit  that  the  traveling  fees  of  a  witness  residing  out 
of  a  district  can  only  be  taxed  to  the  extent  of  one  hun- 
dred  miles;"  citing  Anonymous,  5  Blatchf.  134,  Fed. 
Cas.  No.  432 ;  The  Leo,  5  Ben.  486,'  Fed.  Cas.  No.  8,252 ; 
Beckwith  v.  Bastón,  4  Ben.  357,  Fed.  Cas.  No.  1,212. 

Case  No.  10.  Young  v.  Merchants'  Ins.  Co.  (1886)  29 
Fed.  273. 

Judge  Simonton  held  that  mileagewas  taxable,  nomat- 
ter  what  the  distance,  within  the  reach  of  a  subpoena; 
that  is,  at  any  distance  within  the  district  and  within 
one  hundred  miles  outside  of  the  district;  citing  Dres- 
kill  V.  Parish,  5  McLean,  241,  Fed.  Cas.  No,  4,076, 
Anonymous,  5  Blatchf.  134,  Fed.  Cas.  No.  432,  and 
Spaulding  v.  Tucker,  2  Sawy.  50,  Fed.  Cas.  No.  13,221. 

Case  No.  11.  The  Vefnon  (1888;  Mich.)  36  Fed.  113 
(in  admiralty). 

Judge  Brown  cited  Prouty  v.  Draper,  2  Story,  199, 
Fed.  Cas.  No.  11,447,  Whipple  v.  Cumberland  Cotton 
Mfg.  Co.,  3  Storyr  84,  Fed.  Cas.  No.  17,515,  Hathaway 
V.  Boach,  2  Woodb.  &  M.  63,  Fed.  Cas.  No.  6,213,  and 
United  States  v.  Sanborn,  28  Fed.  299,  as  holding  that, 
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iu  the  ñrst  ciiciiit,  iiiileage  was  recoveruble,  regardless 
of  (listauce  or  the  fact  that  the  witness  carne  from  out- 
side  the  district,  and  stated  that  the  rule  in  the  seeond 
Circuit  was  tlie  other  way  (citing  Justice  Nelson  in 
Anouymous,  5  Biatchf.  134,  Fed.  Cas.  No.  432;  Beck- 
with  V.  EastOD,  4  Ben.  357,  Fed.  Cas.  No.  1,212;  The 
Leo,  5  Beu.  486,  Fed.  Cas.  No.  8,252;  Buffalo  Ins.  Co. 
V.  rrovideuee  &  S.  Steumship  Co.,  29  Fed.  237),  and 
that  the  rule  was  settled  in  the  same  wav  in  the  ninth 
eircuit  (citing  Spaulding  v.  Tucker,  2  Sawj'.  50,  Fed. 
Cas.  No.  13,221;  Ilaiues  v.  McLaughliu,  29  Fed.  70); 
aud  after  referriug  to  Anderson  v.  Moe,  1  Abb.  U.  S. 
21)9,  l\»d.  Cas.  No.  359,  he  held  that,  as  a  general  rule, 
a  witness  attending  froiu  out  of  the  district  could  claim 
mileage  onlv  to  the  extent  of  one  hundred  miles. 

Case  No.  12.  The  Syracuse  (1888;  S.  D.  N.  Y.)  36 
Fed.  830. 

Wallace.  J.,  held:  **lt  has  lung  been  the  practice  in 
this  court  to  ¡K^ruiit  the  taxatiou  of  fees  of  witnesscs 
for  travel  iiot  i*x((*ediug  one  hundre<l  miles  from  the 
place  í)f  trial,  unless  the  distance  is  wliolly  within  the 
<listrict  of  the  court,  although  the  witness  was  uot  sub- 
poenaed,  init  attcndcd  npon  the  trial  voluntarily,  at 
the  request  of  the  party  for  whom  he  testified.'' 

Case  No.  VI.  Sniith  v.  (Miicago&  N.  W.  Ky.  Vo.  (1889; 
kS.  1).  lowai  38  Fed.  321. 

Shiras,  J.,  held  that  niileage  ¡n  excess  of  one  hundred 
miles  could  not  be  taxed  as  lH»tween  parties,  although, 
as  b(4ween  the  witness  and  the  party  calling  him,  it 
could  be  colierted;  holdinL»-  that  it  was  the  duty  of  tlie 
(11-2) 


Ch.   11]  WITNESS'  FRES  AXI)  MILEAGE.  §   26b 

party  to  taka  tlie  deposition,  and  thus  save  expense  ¡f 
tlie  wituess  lived  bevond  oiie  liiúulred  uiiies. 

I. 

('ase  No.  U.   Sinis  v.  Schiilt  (1SS1>;  Mo.)  40  Ted.  14;i. 

Judge  Tliayer  liehl  tlie  rule  in  liis  distivict  to  be  to  al- 
low  the  witnesses  full  niileaj:;e,  wliatever  tlie  distauce, 
withia  the  distriet,  as  between  the  wituess  and  party 
calling  him,  but  that  tlie  in-opriety  of  eharging  the  ex- 
tra costs  to  the  other  partv  was  left  to  the  diseretion  of 
tlie  court. 

Case  No.  15.  Wooster  v.  Uill  (1891)  44  Fed.  819. 

Judge  Wheeler  held:  "In  civil  cases,  fees  are  not 
to  be  taxed  for  travel  of  witnesses  over  any  greater  dis- 
tance  than  a  subpoena  would  run.  Anonymoiis,  5 
Blatchf.  134,  Fed,  Cas.  No.  432;  Dennis  v.  Eddy,  12 
Blatchf.  198,  Fed.  Cas.  No.  3,793.  Let  travel  be  taxed 
froni  the  líne  of  the  connty,  which  is  the  line  of  the 
distriet  of  Conneoticut,  towards  Vennont  to  Hartford." 

Case  No.  16.  The  Progresso  (1891;  E.  D.  Pa.)  48  Fed. 
239. 

Butler,  J.  It  was  held  that,  in  adiniralty  causes  in 
the  easteru  distriet  of  Pennsylvania,  mileage  wili  not 
be  allowed  to  a  witness  brought  froni  bevond  the  dis- 
triet, except  as  to  one  hundred  miles  of  the  distance. 

('ase  No.  17.  Burrow  v.  Kansas  City,  Ft.  S.  &  M.  K. 
Co.  (1893;  W.  D.  Tenii.)  54  Fed.  278  (at  law). 

Judge  Hanimond,  after  referring  to  the  conflicting 
deeisions,  Siiid:  "1  am  inclined  to  hold,  though  witli 
some  hesitatiou,  that  costs  can  onlv  be  reeovered  for 
the  fees  of  the  witnes8(^  in  a  civil  suit  within  the  limit 
of  his  eonipulsory  attendance  under  a  writ  of  subpoena." 
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Case  No.  18.  riuson  v.  Atehison,  T.  &  S.  F.  R.  Co. 
(1893;  W.  D.  Mo.)  U  Fed.  465  (at  law). 

Philips,  1).  J.,  said:  '*Tlie  (luestion  was  thoroughly 
considered  in  the  case  of  The  Vernon,  36  Fed.  113,  by 
Brown,  J.  (now  oiie  of  the  associate  justices  of  the  su- 
preme  court),  who  maintains  that,  where  the  wítness 
comes  from  without  the  state  at  a  greater  distaiice  thaii 
one  hundred  miles,  he  is  entitled  to  claim  for  mileage 
for  the  distauce  of  one  hundred  miles,  and  no  more, 
and,  of  consequence,  his  per  diein.  On  consideration,  I 
am  of  the  opinión  that  this  is  a  proper  and  equitíible  con- 
struction  of  this  statute." 

Case  No.  19.  Sloss  I  ron  &  Steel  Co.  v.  South  Carolina 
&  G.  K.  Co.  (1896)  75  Fed.  106.  . 

Simonton,  J.,  said  (page  107)  :  "The  practice  in  the 
circuit  courts  on  this  question  differs.  In  the  first  cir- 
cuit,  the  wítness  is  entitled  to  the  whole  mileage,  with- 
out anv  limit  as  to  one  hundred  miles,  and  without  re- 
gard  to  his  residence  within  the  jurisdiotion.  United 
States  V.  Sanborn,  28  Fed.  302;  Prouty  v.  Draper,  2 
Story,  200,  Fed,  Cas.  No.  11,447;  Whipple  v.  Cumber- 
land  Cotton  llfg.  Co.,  3  Story,  84,  Fed.  Cas.  No.  17,515; 
Hathaway  v.  Koach,  2  Woodb.  &  M.  63,  Fed.  Cas.  No. 
6,213.  In  the  second  circuit  the  rule  is  to  the  con- 
trarv  of  that  in  the  fii*st  circuit.  Anonvmous,  5  Blatchf. 
134,  Fed.  Cas.  No.  432  (Mr.  Justice  Nelson  and  Ship- 
man,  J.)  ;  Beckwith  v.  Faston,  4  Ben.  357,  Fed.  Cas.  No. 
1,212;  The  Leo,  5  Ben.  486,  Fed.  Cas.  No.  8,252;  Buffalo 
Ins.  Co.  V.  Providence  &  S.  Steamship  Co.,  29  Fed.  237; 
The  Syracuse,  36  I\h1.  830.  So,  also,  in  the  third  cir- 
cuit, the  rule  is  the  same  as  in  the  S(*cond  circuit.     The 
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Progresso,  48  Fed.  240.  The  sixtli  circuit  coneurs  with 
the  second  and  third  circuits.  The  Veruon,  36  Fed. 
117.  So  does  the  eíghth  circuit.  IMnsou  v.  Atchisou, 
T.  &  S.  F.  K.  Co.,  54  Fed.  464.  And  iu  the  ninth  cir- 
cuit the  same  rule  prevails.  Spaulding  v.  Tucker,  2 
Sawy.  50,  Fed.  Cas.  Xo.  13,221;  Ilaines  v.  McLaughlin, 
29  Fed.  70.'^ 

Case  No.  20.  Uanchett  v.  Humphiey  (1899;  Nev.)  93 
Fed.  895. 

The  clerk  refused  charges  for  three  witnesses,  **one 
hundred  miles  and  return/'  two  of  whom  resided  without 
the  state  at  a  greater  distance  than  one  hundred  miles, 
and  one  within  the  state  at  a  distance  of  one  hundred 
miles.     Judge  Hawley  allowed  the  itera,  saying: 

"The  true  rule  upon  this  subject,  as  gleaned  from  all 
the  authorities,  is  substantially  to  the  eífect  that  the 
aets  of  congress  were  intended  to,  and  do,.allow  mileage 
to  witnesses  to  the  fuU  extent  of  the  distance  that  could 
be  legally  reached  by  subpoena,  viz.,  at  any  place  with- 
in the  district,  or  at  any  point  without  the  district  to 
the  extent  of  one  hundred  miles  from  the  place  where 
the  court  is  held.  Anonymous,  5  Blatchf.  134,  l^^ed.  Cas. 
No.  432;  Beckwith  v.  Easton,  4  Ben.  357,  Fed.  Cas.  No. 
1,212;  Dreskill  v.  Parish,  5  McLoan,  241,  Fed.  Cas.  No. 
4,076;  The  Leo,  5  Ben.  486,  Fed.  Cas.  No.  8,252;  Spauld- 
ing v.  Tucker,  2  Sawy.  50,  Fed.  Cas.  No.  13,221;  Buffalo 
Ins.  Co.  V.  Providence  &  S.  Steamship  Co.,  29  Fed.  237; 
The  Vernon,  36  Fed.  113;  Eastman  v.  Sherry,  37  Fed. 
844;  Burrow  v.  Kansas  City,  Ft.  S.  &  :M.  R.  Co.,  54  Fed. 
279,  282;  Pinson  v.  Atchison,  T.  &  S.  F.  I?.  Co..  54  Veih 
464;  Hunter  v.  Russoll,  59  Fed.  964,  966." 
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§  26c.    Müeage  not  restricted  to  reach  of  snbpoena. 

Case  No.  1.  Prouty  v.  Draper  (1842;  Mass.)  2  Story, 
199,  Fed.  Cas.  Xo.  11,447  (at  law). 

Mr.  Justioe  Story  lield  that  tlie  fees  and  travel  of  wit- 
iiesse*s  who  eaine  froni  beyond  tlie  reach  of  a  subpoena 
Avere  properly  taxable,  and  said :  "Tliere  is  no  pretense 
iu  tlie  preseiit  case  that  the  witnesses  were  brought  here 
for  purposes  of  oppression,  or  without  necessity,  for  the 
piirpose  of  swelling  the  cost  of  the  litigation.  In  my 
jiidj^ment,  tlierefore,  there  is  no  ground  to  say  that  the 
fiill  costí*  of  the  personal  travel  and  attendance  of  the 
witne«ses  ought  not  to  be  allowed  In  the  eosts.  Unless 
niy  nieniory  deceíves  me,  the  same  question  has  l)een 
presented  to  this  court  in  several  instanoes  before  the 
preaent,  and  it  has  uniforinly  receivc^l  the  same  deter- 
mination." 

("ase  No.  2.  Whij)}>l(*  v.  Cuniberland  Cotton  Mfg.  Co. 
(1844;  Me. )  3  Story,  84,  Fed.  Cas.  No.  17,515. 

A  witness  whose  place  of  residence  and  business  was 
at  Saco  was  sunuuoned  while  temporarily  absent  on 
business  at  Boston,  and  actuallv  traveled  from  Boston 
to  Portland  to  attend  the  court.  The  plaintiíf  clainied 
to  tax  travel  for  a  witness  from  Boston.  The  defend- 
ants  object^^d  to  any  travel  beyond  Saco,  the  place  of  his 
residence,  and  they  object(Hl  to  any  travel  beyond  the 
line  of  the  state. 

Mr.  Justice  Story  held  ''that  the  witness,  state<l  in  the 
second  point,  was  entitled  to  hav(?  his  fees  for  travel  and 
attendance  taxed  in  the  case,  as  it  was  clear  that  his  at- 
tendance was  ]»roper  and  imi)ortant,  and  that  he  actu- 
ally  did  trav(»l  from  Boston  for  the  purpose.     The  courts 
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in  England  have  allowed  travel  and  atteiulauee  fees,  and 
even  expenses  of  witnesses,  who  have  been  summoned 
from  a  foreign  country,  whence  it  appeared  to  the  court 
that  their  testimony  was  important  and  necessary  to  the 
justice  of  the  canse.  2  Tidd,  Pr.  814  (9th  Ed.)  1828. 
The  same  rule  Iuxh  been  applied  in  other  parts  of  the 
present  circuit,  where  necessary  witnossos  have  attend- 
ed  from  other  states." 

Case  No.  3.  Hathaway  v.  Koach  (184Ü)  2  \Vo(Klb.  & 
M.  63,  Fed.  Cas.  No.  6,213. 

Justice  Woodbury  held  that  mileage  of  witnesses  who 
canie  from  bevond  tlie  state  ( Massachusetts  >  couhl  be 
taxed  under  the  act  of  1799;  citing  Whipple  v.  Cumber- 
iand  Otton  Mfg.  Co.,  supra. 

Case  No.  4.  Anderson  v.  Moe  (1869;  E.  D.  Midi.)  1 
Abl).  U.  8.  299,  Fed.  Cas.  No.  359  (at  law). 

The  witness  resided  in  New  York,  and,  altliough  his 
deposition  had  been  taken,  he  voluntarily,  at  the  rcMpiest 
of  plaintilT,  attended  the  trial  in  Michigan. 

Judge  Withey,  referring  to  the  acts  of  1799  and  1853, 
said:  "That  enactnient  allowed  compensation  *to  wit- 
nesses  summoned,'  and  not,  as  in  the  act  of  1853,  *to  wit- 
ncsses  for  oach  day's  attendance,  etc.,'  withour  referenc-e 
to  whether  the  witness  be  ^siinimonínr  or  not.  Ch^arly, 
uiider  the  act  of  1853,  a  witness  who  att(^nds  by  i)rí)cure- 
uiont  of  a  party  becanse  his  testimony  was  d(H*med  ma- 
terial is  entitled  to  the  per  dieni  oí  oue  dollar  and  fifty 
cents,  and  traveling  fees  from  his  place  of  residence, 
and  for  returning,  provided  he  actually  traveled  so  far, 
to  reach  the  court,  as  it  would  be  from  his  residence  to 
the  court.     The  taxation  made  in  this  case  is  proper." 
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Cited  iii  United  States  v.  Sanboin,  28  Fed.  303;  The 
Veruou,  36  Fed.  116. 

Case  No.  5.  United  States  v.  Sanborn  (1886;  Mass.) 
28  Fed.  299  (atlaw). 

The  Ítem  objected  to  was  for  a  witness  who  attended 
court  without  a  subpoena,  four  days'  attendance^  at 
f  1.50  a  day,  and  416  miles  travel  from  and  to  his  resi- 
den ce,  at  Troy,  in  the  state  of  New  York,  at  5  cents  a 
mile,— in  all,  |26.80. 

Mr.  Justice  Gray  held:  "Section  848  of  the  Revised 
Statutes,  like  the  act  of  1853,  directs  that  the  travel 
shall  be  computed  from  ^his  place  of  residence.'  These 
words,  unrestricted  in  respect  of  distance  or  of  dis- 
trict,  must  be  considered,  as  like  general  words,  ^their 
sepárate  places  of  abode,'  in  the  act  of  1799,  were  con- 
sidered by  Mr.  Justice  Story  and  Mr.  Justice  Woodbury, 
to  be  imperative,  and  to  warrant  the  taxation  of  fees  for 
travel  from  and  to  the  residence  of  the  witness  in  any 
part  of  the  United  States,  whenever  his  personal  at- 
tendance  in  court  may  reasonably  be  required  in  the 
interests  of  justice.     ♦     ♦     ♦ 

"The  rulings  in  other  circuits,  after  giving  them  the 
consideration  due  to  decisions  of  courts  of  co-ordinate 
jurisdiction,  do  not  present  to  our  minds  any  sufBcient 
reason  for  overruling  the  decisions  of  our  predecessors, 
disturbing  the  practica  long  established  here,  and  de- 
parting  from  what  appears  to  us  to  be  the  fair  mean- 
ing  of  the  statutes.     ♦     ♦     ♦ 

"There  seems  to  be  quite  as  much  reason  for  taxing 
the  travel  of  a  witness  from  the  place  of  his  residence 
to  the  place  of  trial  in  the  case  in  which  he  could  not 
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have  been  suuimoned  as  in  tlie  case  in  which  he  might 
have  been,  and  was  not.     ♦     ♦     ♦ 

'*There  being  no  evidence  or  suggestion  that  tlie- per- 
sonal atiéndante  of  the  witness  wlio  resided  at  Troy,  in 
the  state  of  Kew  York,  was  unnecessary  or  unreason- 
able,  his  travel  should  be  taxed  for  the  whole  distance 
between  his  residence  and  the  place  of  trial." 

Case  No.  6.  Sanborn  v.  United  States  (1890)  135  V, 
kS.  271,  10  Sup.  Ct.  812.  . 

The  court  below,  in  United  States  v.  Sanborn,  28  Fed. 
299,  had  taxed  costs  against  defendant  to  the  amount 
of  183.30,  but  had  rejected  items  amounting  to  $212.20, 
the  expenses  of  four  government  clerks  for  travel  from 
Washington  to  Boston,  on  the  ground  that,  under  sec- 
tion  850,  Kev.  St.,  such  expenses  were  not  taxable  against 
a  defeated  litigant.  In  the  supreme  court,  no  objec- 
tion  was  raised  to  the  items  allowed  below,  but  in 
passing  upon  the  rejected  items  the  court,  after  review- 
ing  the  statutes,  said : 

"The  statute  flxes  the  amount  to  be  allowed  for  at- 
tendance  and  mileage  to  witnesses  entitled  to  claim 
therefor,  and  no  auditing  in  respect  to  such  claims  is 
required;  whereas  the  items  that  enter  into  the  ac- 
count  of  a  clerk  or  other  oflScer,  sent  away  from  his  place 
of  business  as  a  witness  for  the  government,  for  his  nec- 
essary  expenses  4n  going,  returning,  and  attendance  on 
the  court,'  cannot  well  be  known  to  the  court  or  its 
clerk,  and  must  be  furnished  by  the  witness  himself. 
Those  items  are  to  be  examined,  looked  over,  and  ad- 
justed, — in  other  words,  they  must  be  audited.  The 
auditing  contemplated  by  section  850  must  be  done,  pri- 
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marily,  iu  the  court  in  whieh  the  case  is  pendÍDg,  and 
where  it  can  be  best  determined  ^vhat  expenses  have  been 
nece«sarily  incurred  by  the  witness.  This  constructiou 
of  *the  section  is  supi)<)rted  by  section  983,  whicli  pro- 
vides that  the  amount  paid — that  is,  properly  paid — to 
witnesses  shall  be  taxed  by  a  judge  or  clerk  of  the  court, 
and  be  included  in  and  form  a  portion  of  the  judgnient 
or  decree  against  the  losing  party."  It  was  ordered 
that  the  iteni  of  1212.20  be  added  to  the  cost  bilí. 

Case  No.  7.  The  City  of  Augusta  (1897)  25  C.  C.  A. 
430,  80  Fed.  297. 

The  court  say:  ^'The  appellants  niade  the  follow- 
ing  assignment  of  error,  with  others:  *That  the  court 
erred  in  taxing  more  than  one  hundred  miles  travel  for 
witnesses  from  without  its  jurisdiction.'  This  is  in- 
tended  to  raise  an  objection  to  an  allowaiice  of  costs, 
according  to  tlie  rule  of  the  circuit  court  for  the  dis- 
tract  of  Massachusetts,  as  established  bv  Mr.  Justice 
Graj^  and  Judge  Colt  in  United  States  v.  Sanbom,  28 
]  Vd.  299.     ♦     ♦     ♦ 

**The  practice  in  this  circuit  has  been  for  niany  years 
as  stated  in  United  States  v.  Sanborn,  ubi  supra.  Nev- 
ertheless,  the  <juestion  involved  i»  not  one  of  usage,  but 
of  statutory  constructiou,  and  has  never  been  passed  on 
by  this  court.  Wherever  the  question  has  been  before 
other  circuit  courts  of  appeals,  it  has  been  decided  as 
claimed  by  the  appellants;  but  this  has  nr»t  been  to 
such  an  extent  as  to  make  such  a  body  of  concurring 
decisions  as  to  compel  our  ac(>uiescence.  We  therefore 
must  abide  by  the  long-continued  constructiou  of  the 
law  given  by  the  federal  judges  within  this  circuit,  and 
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by  the  great  weiglit  of  judicial  autliority  in volved  tlu^re- 
in.  The  decree  of  the  district  court  is  aííirnied,  and  the 
costs  of  appeal  are  adjudged  to  the  appellee." 

§  26d.    Mileage  more  than  one  hundred  miles  within  district. 

Case  No.  1.  See  Dreskill  v.  Farish  (1851)  supra  (bj. 

Case  No.  2.  Soe  Aiiouyinous  (18G3j  supra  (h), 

Case  No.  3.  See  Beckwith  v.  Eastou  (1870)  supra  (b|. 

Case  No.  4.  See  Spaulding  v.  Tucker  (1871)  su- 
pra (b). 

Case  No.  5.  See  Young  v.  Merchants'  Ins.  Co.  (1886) 
supra  (b). 

Case  No.  G.  Sniith  v.  Chicago  &  N.  \V.  R\\  Co.  (1S^\)', 
S.  1).  lowaj  38  Fed.  322  (at  law). 

Shiras,  J.,  said:  "The  general  rule,  thcrefore,  is  that, 
as  testimonv  bv  dcpositiou  can  be  taken  when  the  wit- 
ness  resides  more  than  onc  hundrinl  miles  froni  the  place 
of  trial,  mileage  for  a  greatcr  distaiue  is  not  ordinarily 
chargeable  against  the  party  not  summoning  th(*  wit- 
ness.  The  principie  underlying  the  rule  is  that,  as  a 
party  has  the  right  and  opportunity  to  take  the  testi- 
mony  by  disposition,  and  thus  save  the  cost  of  excess- 
ive  mileage,  he  should  do  so,  and  thus  reduce  the  cost 
as  much  as  possible.  If,  however,  he  dcems  ii  julvi- 
able  to  bring  the  witness  in  person,  he  may  do  so,  but 
in  such  case  the  extra  mileage  cannot  be  íidjudged 
against  bis  opponent.  There  may  arise  cases  justifyinu 
the  court  in  the  exercise  of  a  proper  discretion,  in  ap- 
plying  a  diíferent  rule.     ♦     ♦     ♦ 

"In  taxing  costs  by  the  clerk,  the  limit  of  inilenp»  i. 
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oiie  himdred  miles,  and  this  rule  cannot  be  varied  from, 
uuless  tlie  coiirt  sliall,  for  good  cause  shown,  otherwise 
direct.  Tlie  motioii  for  retaxatlon  in  the  present  oause 
¡s  granted/- 

Case  No.  7.  Hunter  v.  lUissell  (1894;  Alont.)  59  Fed. 
964  (atlaw). 

Objection  was  made  to  an  ítem  of  travel  of  a  wituess 
from  Troy,  Mont.,  to  Helena,  in  the  same  state  and  dis- 
triet. 

Judge  Knowles  disapproved  Smitli  v.  Chicago  &  N. 
W.  Ky.  Co.,  supra,  and  said :  "Having,  then,  the  right 
to  compel  the  attendance  of  a  witness  from  any  point 
within  the  district,  and  having  the  option  to  take  a  depo- 
sition  if  living  at  the  distance  named,  it  does  not  seem 
to  me  to  be  going  too  f ar  to  hold  that,  if  the  litigant  does 
not  exercise  the  option  to  take  the  evidence  of  his  wit- 
ness by  deposition,  he  can  recover  for  what  he  is  com- 
pelled  to  pay  his  witness  by  law  as  traveling  fees.  In 
the  following  cases  it  was  held  that  fees  should  be  al- 
lowed  a  prevailing  party  for  his  witnesses  who  have 
traveled  more  than  one  hundred  miles  from  the  place 
of  trial :  Prouty  v.  Draper,  2  Story,  199,  Fed.  Cas.  No. 
11,447;  Anderson  v.  Moe,  1  Abb.  ü.  S.  299,  Fed.  Cas. 
No.  359;  Dreskill  v.  Parish,  5  McLean,  241,  Fed.  Cas. 
No.  4,076 ;  Whipple  v.  Cumberland  Cotton  Mfg.  Co.,  3 
Story,  84,  Fed.  Cas.  No.  17,515;  Holmes  v.  Sheridan, 
1  Dill.  351,  Fed.  Cas.  No.  6,644.  This  was  undoubtedly 
the  view  entertained  by  the  distinguished  judges  who  de- 
cided  the  anonymous  case  in  5  Blatchf.  134,  Fed.  Cas. 
No.  432.  The  reasons  upon  which  these  decisions  are 
based  commend  themselves  to  me  more  than  tho»e  upon 
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which  the  caí«e  of  Smith  v.  Chicago  &  N.  W.  Ky.  Co. 
was  grounded,  aud  I  sball  adopt  them." 

Case  No.  8.  Hanchett  v.  Humphrey  ( 1899 ;  Nev. )  93 
Fed.  895. 

Judge  Hawley  said:  "The  true  rule  upon  this  sub- 
ject,  as  gleaned  from  all  the  authorities,  is  substantially 
to  the  efifect  that  the  acts  of  congress  were  intended  to, 
and  do,  allow  mileage  to  witnesses  to  the  full  extent 
of  the  distance  that  could  be  legally  reached  by  sub- 
poena,  viz.,  at  any  place  within  the  dlstrict,  or  at  any 
point  without  the  dlstrict  to  the  extent  of  one  hundred 
miles  from  the  place  where  the  court  is  held.  Anony- 
mous,  5  Blatchf.  134,  Fed.  Cas.  No.  432;  Beckwith  v. 
Easton,  4  Ben.  357,  Fed.  Cas.  No.  1,212 ;  Dreskill  v.  Par- 
ish,  5  McLean,  241,  Fed.  Cas.  No.  4,076;  The  Leo,  5 
Bien.  486,  Fed.  Cas.  No.  8,252 ;  Spaulding  v.  Tucker,  2 
Sawy.  50,  Fed.  Cas.  No.  13,221;  Buflfalo  Ins.  Co.  v. 
Providence  &  S.  Steamship  Co.,  29  Fed.  237 ;  The  Ver- 
non,  36  Fed.  113 ;  Eastman  v.  Sherry,  37  Fed.  844 ;  Bur- 
row  V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.,  54  Fed.  278, 
282 ;  Pinson  v.  Atchison,  T.  &  S.  F.  R.  Co.,  54  Fed.  464 ; 
Hunter  v.  Russell,  59  Fed.  964,  966.'' 

§  26e.    Compensation  under  special  circumstances. 

Case  No.  1.  Spaulding  v.  Tucker  (1871;  Cal.)  2  Sawy. 
50,  Fed.  Cas.  No.  13,221  (at  law). 

The  parties  to  the'suit,  for  their  mutual  convenience, 
entered  into  an  agreement  to  take  the  testimony  of  wit- 
nesses for  both  parties  residing  in  Vermont,  New  Hamp- 
shire,  and  other  places,  before  a  commissioner  in  the 
city  of  New  York,  without  the  fórmality  of  a  commis- 
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sion,  and  numerous  witnesses  on  both  sides  vuliiutarilv 
attended  and  were  examined. 

The  court  (Sawyer,  J.)  said:  "The  agreement  nec- 
essarily  involved  the  paymeut,  by  the  partios  requiriu*»: 
the  testimony,  for  the  services  and  traveling  expenses 
of  the  various  witnesses  from  their  respective  places  of 
abode  to  Kew  York,  and,  in  making  the  agret^nient,  the 
parties  niust  be  d(»omed  to  have  conteniplated  and  as- 
sented  to  the  necessary  consequences  flowing  from  it. 
The  complainant  is  clearly  entitled  to  recover  all  proper 
costs  of  suits.  This  testimony  so  taken  was  imporlant 
and  necessary  to  bis  case.  Had  it  been  taken  in  the 
usual  mode  pointed  out  by  law,  he  would  have  beon  en- 
titled to  retíover  the  expenses  as  a  part  of  bis  costs.  The 
other  mode  was  substituted  by  the  consent,  and  in  part, 
at  least,  for  the  convenience,  of  the  defendants  them- 
selvt^,  and  the  mode  so  adopted  forbade  a  coercive  at- 
tí^ndance  of  witnesses,  and  necessarily  looked  to  a  vol- 
untarv  attendance.  I  think,  therefore,  under  the  cir- 
cumstiincí^,  that  the  complainant  is  entitled  to  be  al- 
lowed  a  reasonable  sum  as  costs  for  bis  necessarv  ex- 
penses  in  procuring  tlie  attendance  of  such  witnesses; 
and  there  being  no  special  circumstan(*es  shown  to  cali 
for  a  differcnt  measure,  1  know  of  no  bett(*r  iiunIi»  of 
arriving  at  what  is  reasonable  than  to  adoi)t  the  aniount 
fíxvá  by  the  act  of  c<mgress  as  the  conipensation  al- 
lowed  witnesses  who  attend  upon  conipnlsory  jn-ocess.'' 

Case  No.  2.  Burro w  v.  Kansas  City,  Ft.  S.  &  M.  K. 
Co.  (1893;  W.  D.  Tenu.)  54  Fed.  278  (at  law). 

Hammond,  J.,  said  (page  283)  :  "As  betwe<*n  the 
witness  and  the  party  at  whose  instance  he  att<'n<ls  the 
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court,  thore  is  no  doiibt  whatever  as  to  the  amount  lie 
should  receive  or  coiild  reoover  iii  a  suit  therefor.  In 
ea.se  of  a  coiitraet,  it  would,  of  eourse,  be  the  amount 
agreed  upon,  íind,  in  the  absence  of  any  eontract,  quan- 
tum mcruit,  or  reasonable  siini,  for  loss  of  time  and 
neee88ary  expenses.  And  in  Spaulding  v.  Tucker,  2 
Sawy.  50,  Fed.  Cas.  No.  13,221,  Justice  Sawjer,  in  as- 
eertaining  such  sum,  says :  'There  being  no  special  cir- 
cumstauees  shown  lo  cali  for  a  differeut  measure,  I 
know  of  no  better  mode  of  arriving  at  what  is  reason- 
able thau  to  adopt  the  amount  fixed  by  tlie  aet  of  con- 
gi'ess  as  the  compensa tion  allowed  witnes.seR  who  atlend 
upou  compulsory  process.'  And  this  amount,  wlien  as- 
certaiued,  would  be  the  measure  of  a  reeovery  of  cost 
in  favor  of  the  other  party  according  to  the  weight  of 
authority." 

§  27.    Attendance  in  more  than  one  canse. 

Rev.  8t.  ¿  S48:  ''When  a  witue«s  is  subpoenaed  in 
more  than  one  cause  between  the  same  parties,  at  the 
same  court,  only  one  travel  fee  and  one  per  dicm  com- 
pensation  shall  be  allowed  for  attendance.  Both  shall 
be  taxed  in  the  case  first  disposed  of,  after  which  the 
per  diem  attendance  fee  alone  shall  be  taxed  in  the  other 
cases  in  the  order  in  which  they  are  disjwsed  of." 

Case  No.  1.  Parker  v.  Cartzler  (1849;  S.  D.  Ohio)  5 
ilcLean,  4,  Fed.  Cas.  No.  10,730. 

A  witnes.^  claimed  attendance  in  eleven  cases.  The 
court  said  such  cases  require  the  alteration  of  the  rule, 
and  that  "we.  therefore,  adopt  a  rule  that,  where  a  wit- 
ness  shall  b(^  summoned  in  several  cases,  he  shall  be 

(125) 


§   27  WITNESS*    FEES   AND   MILEAGE.  [(^:h.    11 

allowed  a  per  dieni  and  mileage  only  in  one  case,  and 
such  allowance  shall  be  distributed  and  charged  equally 
among  the  cases  in  which  he  shall  be  summoned." 

Case  No.  2.  Parker  v.  Bigler  (1857;  W.  D.  Penn.)  1 
Fish.  Pat.  Cas.  285,  Fed.  Cas.  No.  10,726. 

Plaintiff  brought  seven  actions  at  law  for  infringe- 
ment  of  patent  against  seven  different  defendants,  and 
charged  against  each  defendant  fees  and  mileage  of  the 
same  witness.  Justice  Greer  thought  the  inference  from 
the  statute  was  "that,  where  the  parties  are  not  the  same, 
the  witness  has  a  right  to  fees  in  each  suit,  and  cases 
where  the  plaintiff  alone  is  a  party  in  each  suit  are  left 
in  the  same  category  with  those  where  all  the  parties  are 
different.  Such  has  been,  as  we  are  informed,  the  con- 
struction  given  to  this  clause  ¡n  other  circuits,  and  in 
which  we  concur." 

Case  No.  3.  Wooster  v.  Uandy  (1885;  S.  D.  N.  Y.)  23 
Fed.  49-63. 

In  several  suits  there  was  but  one  record  of  proofs, 
but  the  same  witneases  were  sworn  in  each  suit,  and 
the  defendants  were  different.  Defendants  paid  each 
witness  his  lawful  fees  in  each  suit.  Justice  Blatchford 
held  that  the  witnesses  carne  within  the  general  provi- 
sión of  section  848,  and  not  within  the  exception,  be- 
cause  the  parties  to  the  suits  were  not  the  same;  citing 
Parker  v.  Bigler,  supra. 

Case  No.  4.  Young  v.  Merchants'  Ins.  Co.  (1886)  29 
Fed.  273-275. 

Judge  Simón  ton  held  that  the  fact  tliat  tlie  witnesses, 
when  examined  in  the  case,  were  in  attendance  on  the 
<  ourt  in  another  cause  between  othor  parties,  and  were 
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paid  for  siieh  atteudauce,  did  not  deprive  them  of  feí^^s 
and  mileage  in  tliis  cause.  "If  they  were  under  sub- 
poena  to  testify  in  this  case,  and  so  carne  and  attended, 
they  have  earned  their  compensation.  Parker  v.  Bif?- 
ler,  supra." 

Case  No.  5.  Archer  v.  Hartford  Fire  lus.  Co.  (1887; 
W.  D.  Tenn.)  31  Fed.  660. 

There  were  witness  fees  and  mileage  for  attendance 
before  officers  taking  depositions,  and  also  at  the  trial, 
by  the  same  witnesses  in  both  cases.  Judge  Hammond 
said  the  situation  was  similar  to  that  in  Wooster  v. 
Handy,  supra,  and  held  the  fees  taxable  in  both  cases, 
citing,  also,  Parker  v.  Bigler,  supra. 

Case  No.  6.  The  Vernon  (1888)  36  Fed.  113  (in  ad- 
miralty). 

The  clerk  taxed  double  mileage  and  attendance  for 
the  same  witnesses.  Judge  Brown  thought  the  taxation 
correct,  under  section  848,  citing  Parker  v.  Bigler, 
Wooster  v.  Handy,  and  Archer  v.  Hartford  Fire  Ins.  Co., 
supra,  and  said :  "I  regard  it  as  quite  inmiaterial  that 
the  cases  were  tried  together  by  consent,  that  the  wit- 
nesses were  swora  but  once,  that  tlieir  testimony  was 
but  once  written  out,  and  used  but  once  in  the  two  cases. 
In  the  absence  of  an  order  consolidating  the  two  causes, 
I  think  it  clear  that  the  witnesses  are  entitled  to  their 
mileage  and  attendance  in  both  cases.'' 

Case  No.  7.  Simpkins  v.  Atchison,  T.  &  S.  V,  K.  í\k 
(1894;  W.  D.  Mo.)  61  Fed.  1000  (at  law). 

Philips,  D.  J.,  said:  *^The  record  and  evidence  in 
this  case  show  that  the  plaintiff  and  said  Foster  Simp- 
kins had  pending  in  this  court  at  the  same  time,  and  set 
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for  trial  ou  tbe  same  day,  sepárate  actious  for  damages 
growing  out  of  the  same  accident.  The  case  of  Foster 
SimpkioB  was  first  reached  and  taken  up  and  tried  (61 
Fed.  999),  and  the  case  of  Charles  Simpkins  was,  by 
agreement  of  coinisel,  made  dependeut  iii)on  the  result 
of  the  Foster  Simpkins  case,  and  was  adjusted  between 
them  witliout  tria!.  ♦  ♦  ♦  AUied  as  the  two  cases 
wore,  the  one  in  favor  of  tlie  fatlier  and  the  other  the 
son,  and  growing  out  of  the  same  trausaction,  it  wonld 
be  an  imposítíon  upon  the  common  defeudaut  Un-  <*jh1i 
of  them  to  have  themselves  subpoenaed  as  witncsscs,  th(* 
one  for  the  other,  and  claim  their  fees  while  atü^nding 
upon  the  conrt  as  interested  parties  and  witn(»ssc»s  in 
their  own  case." 

§  28.     Number  of  witnesses  on  each  issue. 

Case  No.  1.  Bussard  v.  Catalino  (1823;  D.  C.)  2 
Cranch,  C.  C.  421,  Fed.  Cas.  No.  2,228  (at  law). 

*'The  court  directed  the  clerk  not  to  tax  more  thnn 
tlircH'  witnesses  for  the  defendant  unless  the  defendant 
should  satisfy  the  court,  by  affidavit,  of  the  particuhir 
points  to  prove  which  they  were  summoned,  and  tliat 
they  were  necessary  to  the  defense.  Upon  such  aflfi- 
davit  being  made,  the  court  allowed  all  to  be  U\xi'<\  ex- 
cepting  six,  there  having  been  nine  summoned  to  one 
point." 

Case  No.  2.  Young  v.  Merchants'  Ins.  Co.  (1886;  S. 
C.)  29  Fed.  273. 

Simonton,  J.,  said :  ^^Althoiigh  thirt(H,^n  witnesses 
were  examined,  the  plaintiflf  cannot  tax  per  diem  and 
mileage  for  more  than  three  to  each  issue.  Bussard  v, 
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Cataüno,  2  Craiich.  C.  C.  421,  Fed.  Cas.  No.  2,228;  Gen. 
St.  S.  C.  §  2192.  The  clerk  will  reform  the  taxation, 
if  need  be,  to  confomi  to  this  rule." 

§  29.    Attendance,  per  diem,  etc. 

Case  No.  1.  Whipple  v.  Cumberland  Cotton  Mfg.  Co. 
(1844;  Me.)  3  Story,  84,  Fed.  Cas.  No.  17,515  (at  law). 

Mr.  Justice  Story  held  that,  ''on  the  third  point,  the 
wituesses  were  to  have  their  fees  taxed  during  the  time 
of  their  actual  attendanee  after  their  examination  was 
closed,  ¡t  uot  appearing  to  have  beeu  uunecessary  or 
improper;  beoause,  although  the  examiuation  ou  both 
sides  was  closed,  yet,  under  the  circumstances  of  the 
case,  it  luight  be  necessary  for  the  court  to  direct  the 
witnesses  to  be  recalled  to  explain  a  part  of  their  testi- 
monj'  which  might  be  obscurely  giveu  or  misinterpreted. 

''üjion  the  fourth  point,  the  attendance  of  the  wit- 
nesses duxing  the  illness  of  counsel  was  properly  to  be 
taxed,  since  it  was  required  by  the  state  of  the  case,  and 
it  was  uucertain  when  the  case  would  be  resumed.  If  the 
witnesses  liad  left  the  court  without  leave,  thev  would 
have  beeu  liable  for  all  damages,  as  well  as  to  be  at- 
taohed,  if  their  presence  was  required  in  the  interme- 
díate trial  before  their  return." 

Case  No.  2.  Schott  v.  Benson  (1850;  S.  D.  N.  Y.)  1 
Blatchf.  564,  Fed.  Cas.  No.  12,479. 

At  the  opening  of  the  term,  both  parties  in  the  case 
were  ready  for  trial,  and  their  witnesses  were  in  attend- 
ance, but  the  court  w^as  adjourned  over  for  several 
weeks.  At  the  adjourned  day  the  plaintiífs'  witnesses 
were  in  attendance,  but,  the  defendant  not  being  ready 
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for  trial,  tlie  case,  on  liis  motiou,  went  off  for  the  term, 
on  payment  of  costs,  on  groiinds  which  did  not  exist 
at  the  opening  of  the  term.  The  court  held  that  the 
feés  of  the  witnesses  for  actual  attendance,  as  well 
at  the  opening  of  the  term  as  at  the  adjourned  day,  were 
chargeable  as  part  of  the  costs  of  the  term,  and  that  the 
fees  for  attendance  on  Siinday  were  allowable. 

Case  No.  3.  Clark  v.  American  Dock  &  Improvement 
Co.  (1885;  S.  D.  N.  Y.)  25  Fed.  641. 

Judge  Wheeler  said:  ''The  clerk  has  taxed  for  wit- 
nesses not  actually  called  and  sworn  on  trial.  No  facts 
are  reported  as  found  as  a  ground  of  taxation,  or  for 
refusing  taxation.  It  is  taken  from  the  fact  of  taxation 
that  all  facts  necessary  were  found,  and  no  question 
arises  except  whether  witnesses  can  be  taxed  for  upon 
any  state  of  facts  when  they  are  not  called.  Wituess 
fees  are  taxable  for  attendance  in  court.  Rev.  St.  §  848. 
This,  of  course,  means  necessary  and  proper  attendance 
in  good  faith,  which  the  clerk  must  have  found.  Tax- 
ation of  clerk  approved.-' 

Case  No.  4.  Spill  v.  (^elluloid  Mfg.  Co.  (1886;  S.  D. 
N.  Y.)  28  Fed.  870. 

Judge  Wheeler  said :  "The  statute  allows  fees  of  wit- 
nesses for  eacli  day's  attendance,  and  for  travel  in  go- 
ing  and  returning.  Rev.  St.  §  842.  Witnesses  are  al- 
lowed  their  attendance  by  the  day  for  being  at  the  place 
of  giving  their  testimony  from  the  beginning  to  the 
end,  and  are  allowed  for  their  travel  for  going  in  the  be- 
ginning, and  returning  at  the  end.  Schott  v.  Benson,  1 
Blatchf.  564,  Fed.  Cas.  No.  12,479.  There  is  no  provi- 
sión for  travel  in  the  meantime." 
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Case  No.  5.  Hake  v.  Brown  (1891;  S.  D.  N.  Y.)  44 
Ped.  734. 

Lacombe,  J.,  held:  "The  defendants  have  appealed 
from  the  clerk's  ref usal  to  allow  more  than  one  traveling 
fee  to  the  same  witness,  when  the  taking  of  his  testimony 
required  his  attendance  on  several  diflferent  occasions, 
and  intervals  between  the  witness'  successive  appear- 
ances  were  so  long  as  to  warrant  his  return  to  his  home, 
and  therefore  required  additional  traveling  expenses  to 
secura  his  attendance  on  the  adjoumed  day.  In  only 
one  of  these  cases,  however,  does  it  appear  from  the  rec- 
ord that  such  adjournment  was  caused  by  the  solé  fault 
of  the  complainant.  For  that  attendance,  the  addition- 
al traveling  fees  may  be  allowed.  In  all  the  other  cases 
the  clerk's  taxation  is  aflQrmed." 

Case  No.  6.  Hunter  v.  Russell  (1894;  Mont.)  59  Fed. 
964  (atlaw). 

Plaintiflf  notifled  defendant  that  the  cause  would  be 
tried  on  a  specified  day  in  the  event  that  plaintiff  pro- 
cured  a  certain  deposition  in  time,  as  he  expected  to  do, 
and  defendant  prepared  for  trial  on  that  day.  The  tritl 
was,  however,  delayed  by  plaintiff's  failure  to  receive 
the  deposition  in  tima 

Judge  Knowles  said:  "Under  such  circumstances, 
defendant  should  be  allowed  his  witness  fees  for  attend- 
ance in  court  during  the  time  the  trial  of  the  cause  was 
delayed  because  of  the  nonarrival  of  said  deposition  as 
expected.  These  views  are  sustained  by  the  case  of 
Whipple  v.  Cumberland  Cotton  Mfg.  Co.,  3  Story,  84, 
Fed.  Cas.  No.  17,515.  Costs  should  be  retaxed  as  di- 
rected." 
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Case  Xo.  7.  Cárter  v.  Sweet  (1897;  Cal.)  84  Fed.  16 
(iu  equity). 

An  Ítem  objected  to  was:  "Two  witnesses,  each  for 
tliree  days,  at  §1.50  per  day,  in  going  to  and  returning 
from  court."     As  to  this  item  Judge  Wellborn  said : 

"Witness  fees,  as  prescribed  by  law,  are  these:  One 
dollar  and  fiftv  cents  for  each  dav's  atteudance  in  court, 
and  five  cents  a  mile  in  going  from  bis  residenee  to  the 
court,  and  five  cents  a  mile  for  returning.  Rev.  St.  § 
848.  There  is  no  provisión  of  law,  so  far  as  I  am  ad- 
vised,  for  auy  other  compensation.  The  objections  above 
mentioned  to  the  charges  of  the  witnesses  are  sustained." 

See  title  '*Witness  Fees  and  Mileage — Miscellaneous 
Matters,"  post,  §  33. 

§  30.    Oficers  of  corporations  as  witnesses. 

Case  No.  1.  American  Diamond  Drill  Co.  v.  Sullivan 
Mach.  Co.  (1885;  S.  D.  N.  Y.)  32  Fed.  552  (in  equity). 

Judge  Shipman  said:  "The  ñrst  [item  objected  to] 
is  the  per  dirm  and  the  mileage  of  the  offtcers  of  the  de- 
fcndant  while  testifying  before  the  master.  They  ap- 
pearcd  before  him  in  obedienc(»  to  the  order  that  the  de- 
fendaut  should  account,  and  for  the  i)urpose  of  fur- 
nishing  the  account.  I  concur  with  the  clerk  that  they 
are  representatives  of  the  defendant,  and  for  this  rea- 
son  stand  upon  a  different  footing  from  its  other  wit- 
nesses, and  that  the  ítems  should  not  be  taxed.^' 

Case  No.  2.  Nead  v.  Millersburg  Home  Water  Co. 
(1897;  E.  I).  Pa.)  79  Fed.  129  (atlaw). 

The  clerk  had  disallowed  witness  fees  and  mileage  be- 
cause  the  witness  was  president  of  the  defendant  Corpo- 
ration, and  d<*fiMidant  excepted  to  the  clerk's  action. 
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DallaSi  J.,  said :  "As  to  the  witness  fees  andmileage 
charged  for  the  president  of  the  defendant  Corporation, 
it  is  admitted  that,  if  he  had  been  the  party  defendant, 
such  costs  would  not  be  taxable.  The  practice  of  the 
state  courts,  as  abundantly  shown  by  the  authorities  cit- 
ed  by  the  defendant,  is  to  allow  and  tax  as  costs  the 
witness  fees  and  mileage  for  the  ofHcers  of  corporations, 
where,  as  here,  they  attend  as  witnesses,  and  not  as  rep- 
resentatives  of  the  corporation.  I  find  no  authority 
showing  any  settled  practice  upon  this  point  in  the  fed- 
eral courts  of  this  district,  and  am  of  opinión  that  the 
defendant's  exceptions  miist  be  snstained." 

§  31.    Parties  as  witnesses. 

Case  No.  1.  Whipple  v.  Cumberland  Cotton  Mfg.  Co. 
(1844)  3  Story,  84,  Fed.  Cas.  No.  17,515  (at  law). 

Justice  Story  said:  "On  the  first  point,  that  the 
plaintiflf  was  entitled  to  charge  his  actual  travel  from 
Lowell,  the  place  of  his  residence,  to  Porthmd,  the  place 
of  the  trial,  at  the  severa!  terms  at  w  hich  he  actually  at- 
tended  the  court,  it  appearing  to  tlie  court  that  his  per- 
sonal attendance  and  presence  was  iuiportant  and  prop- 
er,  even  if  not  indispensable  in  the  case,  under  all  the 
circumstances." 

Case  No.  2.  Nichols  v.  Inhabitants  of  Brunswick 
(1867;  Me.)  3  Cliff.  88,  Fed.  Cas.  No.  10,239  (at  law). 

Justice  Clifford  said:  "Where  a  party  is  called  and 
exaniined  as  a  witness  in  his  own  behalf,  he  is  not  en- 
titled  to  travel  and  attendance  as  a  witness.  He  may 
be  sworn  or  not  in  his  own  favor,  at  his  election,  but 
he  cannot  claim  any  compensation  for  doing  what  he 
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may  omit  i£  he  sees  fit.  In  other  words,  the  law  gives 
hiin  the  privilege  to  introduce  his  own  testimony  ¡f  he 
sees  fit,  but  cannot  require  the  opposite  party  to  pay 
him  for  exercising  the  privilege  which  the  law  confers.'' 

Case  No.  3.  The  Elizabeth  &  Helen  (1870;  S.  D.  N. 
Y.)  4  Ben.  101,  Fed.  Cas.  No.  4,354  (in  admiralty). 

Blatchford,  J.,  said :  "I  do  not  think  that  the  claim- 
ants  in  this  case  can  recover  from  the  libelant,  as  part 
o£  the  taxable  costs  on  the  dismissal  of  the  libel,  wit- 
ness  fees  or  mileage  for  the  attendance  of  one  of  the 
claimants  as  a  wituess  in  the  cause." 

Case  No.  4.  Warren  v.  Weaver  (1874;  E.  D.  Pa.)  1 
Wkly.  Notes  Cas.  107,  Fed.  Cas.  No.  17,203. 

"Plaintiffs'  bilí  of  costs  included  their  own  traveling 
expenses  incurred  in  coming  to  the  court  to  testify,  and 
a  witness  fee  to  each  of  them.  These  items  were  dis- 
allowed  by  the  derk,  from  whose  taxation  plaintiff  ap- 
pealed.  The  court  (Cadwalader,  J.)  disallowed  the  ap- 
peal,  and  sustained  the  taxation  of  the  clerk."  - 

Case  No.  5.  Tuck  v.  Olds  (1886;  W.  D.  Mich.)  29  Fed. 
883  (inequity). 

Judge  Severens  held  that  a  party  is  en  ti  ti  ed  to  wit- 
nesa  fees  for  his  own  attendance  and  travel,  provided 
he  causes  it  to  appear  by  his  affidavit,  attached  to  the 
bilí  of  costs,  that  his  attendance  and  travel  wero  solely 
for  the  purpose  of  testifying. 

Case  No.  6.  The  Progresso  (1891;  E.  D.  Pa.)  48  Fed. 
239  (in  admiralty). 

Judge  Butler  said:  "Parties  have  not  been  allowed 
witness  fees  in  this  district,  and  I  think  should  not  be, 
(IM) 
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except  ¡n  cano  their  preseiice  is  reqiiired  by  the  other 
side." 

Case  No.  7.  «oundtree  v.  Eenibert  (1896;  S.  C.)  71 
Fed.  255  (atlaw). 

Judge  Símonton  reviews  tlie  cases,  including  Tuck  v. 
Olds,  supra,  and  holds  that  a  party  is  not  entitled  to 
f ees.     He  says,  in  par t  ( page  256 )  : 

"The  decisions  of  the  United  States  courts  are  not 
harmonious  on  this  point.  In  Nichols  v.  Inhabitants 
of  Brunswick,  3  Cliíf.  88,  Fed.  Cas.  No.  10,239,  Justice 
Clifford,  on  circuit,  held  tliat  a  party  called  and  exani- 
ined  as  a  witnoss  on  liis  own  behalf  is  not  entitled  to 
fees  as  a  witness  for  travel  and  attendance.  In  The 
Elizabeth  &  Ilelen,  4  Ben.  101,  Fed.  Cas.  No.  4,354, 
Blatchford,  J.,  held  the  same  rule  binding  on  him,  quot- 
ing  Steere  v.  ililler,  28  Uow.  Pr.  266,  approved  in  the 
New  York  court  of  appeals,  30  IIow.  Tr.  7.  The  case 
quoted  above  froni  Judge  Severens  holds  to  the  contrary, 
provided  the  añida  vi  t  be  filed.  The  question  never  has 
come  up  in  this  court;  biit  the  rcasons  given  by  Mr.  Jus- 
tice Clifford  soem  conclusive." 

§  32.     Glerks  and  officers  of  the  United  States — (a)  Statute. 

Kev.  St.  §  850 :  "When  any  clerk  or  other  officer  of 
the  United  States  is  sent  away  from  his  place  of  busi- 
ness  as  a  wítness  for  the  government,  his  necessary  ex- 
l)enses,  stated  in  items  and  sworn  to,  in  going,  return- 
iug,  and  attendance  on  the  court,  shall  be  audited  and 
paid;  but  no  mileage  or  other  compensation  in  addition 
to  his  salary  shall  in  any  case  be  allowed." 
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§  32b.    Becisions. 

Case  No.  1.  United  States  v.  Sanborn  (1886;  Mass.) 
28  Fed.  299. 

After  judgmeiit  in  favor  of  the  United  States,  the 
clerk  taxed  against  defendant:  "For  actual  and  uec- 
essary  expenses  in  going,  attending  court,  and  return- 
ing,  of  four  clerks, — two  in  the  war  department  and  two 
in  the  internal  revenue  office,  at  Washington,  sent  from 
their  places  of  business  as  witnesses  for  the  government, 
— in  all,  $212.20." 

Mr.  Justice  Gray  said:  "The  statute  peremptorily 
forbids  the  allowance  to  him  of  any  mileage  or  other 
compensation  in  addition  to  his  salary.  In  short,  the 
United  States,  when  they  send  one  of  their  clerks  to 
testify  as  a  witness  for  the  government,  do  not,  on  the 
one  hand,  oblige  him  to  pay  out  of  his  own  pocket  the 
expenses  to  which  he  is  thereby  put,  ñor,  on*  the  otlier 
hand,  permit  him  to  receive,  or  compel  the  adverse  party 
to  pay  him,  any  fees  for  the  benefit  either  of  the  witness 
or  of  the  United  States.  It  follows  that  nothing  can  be 
taxed  in  the  bilí  of  costs  for  the  travel  or  attendance  of 
the  government  clerks.     Taxation  modified.'' 

Case  No.  2.  Sanborn  v.  Uniteil  States  (1890)  135  U. 
S.  271,  10  Sup.  Ct.  812. 

The  court  said:  *'Upon  fuU  consideration  of  all  tlie 
provisions  of  the  statute,  and  ¡u  view  of  the  settled 
practice  in  dilTereut  circuits,  we  are  all  of  opinión  that 
the  court  below  erred  in  holding  that  the  word  'audit,' 
in  section  850,  means  that  the  necessary  i»xpenses  (»f 
tlie  witnesses,  therein  provided,  are  to  be  audited  by  the 
proper  executive  department  or  officer,  and  that  nothing 
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was  to  be  taxed  for  the  travel  or  attendance  ot  the  clerk» 
named  in  the  government's  bilí  o£  costs.  The  word 
^audit,'  in  that  section,  does  not  necessarily  imply  that 
these  expenses  must  be  audited,  in  the  first  inst-ance,  by 
an  exeeutive  department  or  officer.  The  bilí  for  siich 
expenses  is  unlike  the  ordinary  elaim  for  per  dieta  and 
mileage.     ♦     ♦     ♦ 

'^It  is  not  disputed  that  the  United  States,  if  suceess- 
ful  in  a  Buit,  is  entitled  to  ha  ve  included  in  the  judgment 
the  statutory  fees  for  ¡jer  dieni  and  mileage  for  its  wit- 
nesses,  other  than  its  officers  wlio  mav  be  sent  awav 
froni  their  places  of  business  to  attend  iipon  a  coiirt. 
And  we  cannot  thiuk  it  was  iutended  by  section  850  to 
deny  to  the  government  the  riglit,  when  successfnl  in  a 
suit,  to  have  even  the  necessary  expenses  of  witnesses 
of  the  elass  described  in  that  section  included  in  the 
judgment  for  coats ;  or  that  the  United  States  intended 
to  remit  to  its  defeated  adversary  not  only  witness  fees 
for  per  diem  and  mileage,  but  the  necessary  expenses  of 
witnesses  who  happened  to  be  in  its  employment,  aud 
whom  it  sent  away  from  their  places  of  business  to  tes- 
tify  in  its  behalf.  As  a  person  of  that  class  receives, 
while  absent,  his  stipulated  salarj',  and  is  paid,  in  that 
way,  for  his  time,  it  is  not  deemed  just  that  he  should 
also  receive  mileage  and  per  diem;  but  instead  thereof 
he  is  allowed  his  necessary  expenses,  which,  being  audit- 
ed by  or  under  the  direction  of  the  court,  ui)ou  whicli  lie 
attends  as  a  witness,  he  is  entitled  to  have  paid  to  liim; 
and  the  government,  being  under  an  obligation  to  pay 
them,  is  entitled  to  have  the  amount  so  audited  included 
in  its  bilí  of  costs,  and  in  any  judgment  rendered  in  its 
favor.     In  other  words,  when  the  government  is  suc- 
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cessful  in  a  suit,  the  ^necessary  expenses'  of  ¡ts  wit- 
nesses,  of  the  class  described  in  section  850,  takes  the 
place,  in  its  bilí  of  costs,  of  the  per  dicm  and  mileage 
which,  but  for  that  section,  would  ha  ve  been  taxed  and 
allowed  in  its  favor,  just  as  a  marshal  may  elect  to  take 
his  actual  traveling  expenses,  instead  of  mileage,  where 
mileage  is  allowed  to  him.     ♦     ♦     ♦ 

"For  the  reasons  stated,  we  are  of  opinión  that  the 
court  below  erred  in  disallowing  the  item  in  the  bilí  of 
costs  of  1212.20." 

§  33.    Witness  fees  and  mileage — ^Miscellaneons  matten. 

Case  No.  1.  Perry  Mfg.  Co.  v.  Brown  (1847;  Mass.) 
Brimner,  Col.  Cas.  547,  Fed.  Cas.  No.  11,014  (at  law). 

Five  members  of  a  copartnership  were  "summoned  in 
two  cases  as  siich  partnership,  and  not  as  individuáis,'* 
and  four  of  them  signed  and  made  oath  to  a  special 
answer,  on  which  they  were  discharged.  Judge  Sprague 
allowed  several  costs  of  travel  and  attendance  in  each 
case  to  the  four,  but  not  counsel  fees. 

Case  No.  2.  Wintermute  v.  Smith  (1858;  Ohio)  1 
Bond,  210,  Fed.  Cas.  No.  17,897  (at  law). 

Judge  Leavitt  held  that  a  deputy  marshal  is  not  eii- 
tltlod  to  charge  for  service  or  mileage  for  himself  as  a 
witness. 

Case  No.  3.  Woodruff  v.  Barney  (1862;  Ohio)  1  Bond, 
528,  Fed.  Cas.  No.  17,986  (at  law). 

Judge  Leavitt  said:  ^'If  a  witness  whose  residence 
is  not  at  the  place  of  holding  court  is  summoned  there, 
he  is  allowed  mileage  for  returniug  to  his  home,  but  not 
for  coming  to  the  court;  and,  by  a  liberal  construction 

(1-^8) 


Gh.    11]  WITNESS'  FEES  AND  MILEAGE.  §  33 

of  the  statute,  retum  travel  has  been  allowed,  even  be- 
yoüd  the  limits  o£  the  district  for  which  the  court  was 
held." 

Case  No.  4.  Troy  Iron  &  Nail  Factory  v.  Corning 
(1869;  N.  D.  N.  Y.)  7  Blatchf.  16,  Fed.  Cas.  No.  14,197 
(in  equity). 

Nelson,  J.,  said :  "No  per  dicm  allowance  should  be 
taxed  for  the  attendance  before  the  master  of  witnesses 
on  the  part  of  the  plaintíflfs,.  whose  testíinony  was  after- 
wards  abandoned  or  given  up,  or  was  stricken  out  or  re- 
jected  by  the  master,  where  the  striking  out  or  rejection 
has  been  sustiiiued  by  the  court.  It  would  be  unrea- 
sonable,  and  against  the  established  rule  of  taxation,  to 
tax  costs  in  favor  of  a  party  for  acts  or  services  whielí 
were  useless  or  illegal,  and  which  only  led  to  increased 
expense,  and  to  a  waste  of  the  time  of  the  court  and  of 
all  persons  concerned." 

Case  No.  5.  Beckwith  v.  Bastón  (1870;  E.  D.  N.  Y.) 
4  Ben.  357,  Fed.  Cas.  No.  4,212  (at  law). 

Judge  Benedict  held  that  "the  fact  that  a  wituess  was 
examined  da  hcne  csse  does  not  preven t  allowance  of  his 
fees  for  attending  the  trial  in  person.  If  he  attended 
the  trial  in  good  faith,  and  was  examined,  his  fees  are 
taxable;  and  also  the  proctor's  fee  for  his  depositiou^ 
if  the  same  was  taken  and  admitted  in  evidence." 

Case  No.  6.  The  Sunnyside  (1871;  E.  D.  N.  Y.)  5 
Ben.  162,  Fed.  Cas.  No.  13,619  (in  admiralty). 

Judge  Benedict  held  that  "a  witness,  subpoenaed  at 
the  place  of  trial  on  the  day  on  which  he  is  required  by 
the  subpoena  to  attend  in  court,  is  entitled  to  travel 
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lees  to  liis  place  of  resideiice,  but  he  is  not  entitled  to 
travel  fee  for  eoming  to  the  court." 

Case  No.  7.  Young  v.  Mercliants'  lus.  Co.  (1886;  S. 
C.)29Fed.  273  (atlaw). 

Judge  Siinonton  said :  "Where  issue  has  been  joiued, 
and  the  points  in  controversy  fixed,  it  is  the  duty  of  the 
plaintiíf,  or  the  party  on  vvhom  is  the  biirden  to  sum- 
inon  his  witnesses,  to  have  them  present  to  t^stify.  If, 
at  the  trial,  the  other  party  admits  the  particular  points 
to  be  proved  by  such  witnesses,  they,  nevertheless,  are 
entitled  to  per  diem  and  mileage, — that  is  to  say,  their 
per  diem  up  to  tlie  admission  of  their  testimouy.  They 
cannot  get  per  diem  for  any  day  afterwards  during 
which  they  may  attend  the  trial.  To  this  extent  this 
objection  is  overruled.     ♦     ♦     ♦ 

"At  the  second  trial,  in  April,  1886,  nine  witnesses 
atteuded.  Sonie  of  these  were  subpoenaed  to  testify  as 
to  points  admitted  on  the  former  trial.  All  of  theni 
lived  more  than  one  hundred  miles  from  the  place  of 
trial,  and  in  this  state.  Xo  stipulation  or  entry  was 
made  on  record  that  the  facts  admitted  on  the  first  trial 
would  be  admitted  on  the  second  trial,  ñor  was  any  as- 
snrance,  verbal  or  otherwise,  given  to  this  eflfect.  The 
plaintiflf  was  bound  to  prepare  and  prove  his  case.  The 
per  diem  and  mileage  of  these  witnesses,  snbject  to  the 
rule  that  but  threo  could  be  used  for  each  issue,  can 
l)roperly  be  taxed. 

"Between  the  fti-st  and  the  second  trial,  this  court  met 
in  Columbia  in  November,  1885.  The  cause  was  on 
the  docket,  and  could  be  tried.  The  plaintiflF's  attomey 
learned  before  court  met  that  there  would  be  no  trial, 
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and  was  able  to  inform  all  biit  two  witiiesses,  These  at- 
tended  that  court.  They  are  entitled  to  mileage  and 
per  diem," 

Case  No.  8.  Archer  v.  Hartford  Fire  Ins.  Co.  (1887; 
W.  D.  Tenn.)  31  Fed.  660  (at  law). 

Two  suits  by  the  same  plaintiff  against  different  de- 
fendauts  were,  by  agreeinent,  tried  together,  the  records, 
however,  beiug  in  every  way  sepárate,  with  sepárate  ver- 
dicts  and  judgments.  The  same  counsel  represented  the 
coiiimon  plaintiff  in  both  cases,  and  both  the  defendant 
companies  appeared  by  the  same  counsel. 

Judge  Hammond  said:  "lu  determining  a  similar 
questiou  in  Wooster  v.  Handy,  23  Fed.  49,  63,  the  court, 
in  its  opinión,  says  the  statute  'necessarily  means  that 
he  is  entitled  to'  his  prescribed  witness  fees  *in  each  suit 
in  which  he  atteuds,'  and  demonstrates  that  the  special 
provisión  for  a  witness  ^subpoenaed  in  more  than  one 
caus<^  between  the  same  parties,  at  the  same  court,'  does 
not  apply  'where  he  attends  in  more  than  one  cause  be- 
tween different  parties,  and  where  only  one  of  the  par- 
ties is  the  same.'  Obviously  this  is  correct,  and  cases 
need  not  he  cited  to  the  proposition  that  a  witness  sub- 
I)oenaed  in  more  than  one  case  in  the  court  is  entitled 
to  his  fees  in  each,  the  parties  being  different." 

Caae  No.  9.  Pringle  v.  The  Michigan  (1892;  E.  D. 
Mich.)  52  Fed.  509  (in  admiralty). 

Judge  Jacksou  said:  "We  think  it  clear,  from  the 
language  of  the  statute  and  from  the  provisions  for  mile- 
age, that  witness  fees  cannot  be  properly  taxed  for  the 
time  or  number  of  days  occupied  in  coming  to  the  place 
of  trial  and  in  retuming.     The  mileage  allowed  is  in- 
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tended  to  cover  that  time.  It  is  eqnally  clear  that  the 
time  occupied  by  a  witness  in  conference  with  counsel 
or  proctor  before  tlie  day  fixed  for  trial  or  his  attend- 
ance  cannot  be  taxed  as  a  'day's  attendance  in  court/ 
Witnesses,  under  the  statute,  are  not  entitled  to  sl  per 
diem  fop  the  time  occupied  in  traveling  to  and  from  the 
place  of  trial.  The  excess  of  the  per  diem  taxed^ 
amounting  to  the  sum  of  f25,  will  accordingly  be  cor- 
i*ected.  No  direct  adjudication  on  this  question  having 
heretofore  been  made  in  this  circuit,  it  may  be  proper  to 
State  that  the  conclusión  above  reached  is  concurred  in 
by  Circuit  Justice  Brown  and  Associate  Circuit  Judge 
Taft,  and  is  intended  to  prescribe  the  rule  for  the  proper 
taxation  of  witness  fees  in  such  cases." 

Case  No.  10.  Hunter  v.  Eussell  (1894;  Mont.)  59  Fed. 
964  (at  law). 

Judge  Knowles  said :  "There  are  two  affidavits  on 
file,  made  by  competent  persons,  showing  that  the  usual 
route  traveled  from  Troy  to  Helena  is  only  380  miles. 
Although  the  witnesses  named  in  the  bilí  of  costs  may 
have  taken  a  longer  route,  they  should  not  be  allowed  to 
charge  for  traveling  feos  more  tlian  that  distance.  The 
same  rule  also  applies  to  the  marshal  subpoenaing  the 
same.  The  clerk  of  the  court  is  therefore  directed  to  re- 
tax  the  costs,  and  allow  for  the  witnesses  and  marshal 
fees  for  traveling  to  Helena  from  Troy  and  back  at  the 
rate  of  380  miles  each  way." 

Case  No.  11.  Simpkins  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(1894;  W.  D.  Mo.)  61  Fed.  999  (atlaw). 

Judge  Philips  said:  "It  seems  to  be  a  well-settled 
rule  of  law  and  practice  that  where  witnesses  are  sub- 
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poenaed,  biit  are  not  introducod  to  testify,  tlie  presump- 
tion  is  that  their  testimony  was  not  material,  and  that 
they  were  unnecessarily  brought  to  court  as  snch  wit- 
nesses.  The  rule  is  not  otherwise  where  the  parties  or 
counsel,  either  through  a  misconstruction  of  the  plead- 
ings  or  a  misunderstanding  of  the  law  arising  in  the 
case,  believe  that  the  testimony  of  such  witnesses  may 
become  material  in  the  progresa  of  the  trial.  The  faet 
that  they  are  not  presented  to  testify  in  the  case,  and 
are  not  examined,  is  conclnsive  that  they  were  not  ma- 
terial, and  their  preseuce  unnecessary,  and  the  party 
who  thus  brings  them  to  court  should  be  held  responsi- 
ble  for  their  costs." 

Case  No.  12.  Cárter  v.  Sweet  (1897;  S.  D.  Cal.)  84 
Fed.  16  (in  equity). 

Judge  Wellborn  held  that  witnesses  are  not  entitled 
to  any  per  diems  for  time  occupied  in  going  to  and  re- 
tuming  from  court,  their  only  compensation  being  the 
prescribed  mileage. 

§  34.    Qnestion  of  payment  bef  ore  taxation. 

See  Kev.  St.  §  983. 

Case  No.  1.  Cummings  v.  Akron  Cement  &  Plaster 
Co.  (1869;  N.  D.  N.  Y.)  6  Blatchf.  509,  Fed.  Cas.  No. 
3,473. 

Hall,  D.  J.,  said :  "If  a  party  is  liable  for  the  fees  of 
such  a  witness  [one  attending  without  subpoena],  and 
succeeds  in  his  suit,  he  is,  I  think,  clearly  entitled  to  tax 
such  fees  as  costs,  or  as  a  disbursement,  against  the  op- 
posite  party,  notwithstanding  the  case  of  Dreskill  v. 
Parish,  5  McLean,  241,  Fed.  Cas.  No.  4,076,  which  may 
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haré  beeu  decided  upon  some  ground  peculiar  to  the 
law  and  practice  of  the  Ohio  courts." 

Case  No.  2.  Beckwith  v.  Easton  (1870;  E.  D.  N.  Y.) 
i  Beu.  357,  Fed.  Cais.  No.  1,212. 

Judge  Beiiedict  said:  "The  fees  of  witnesses  who 
actually  attended  are  taxable,  and  the  affidavit  must 
show  that  the  sums  charged  have  actuallj'  been  paid. 
The  statute  only  permits  the  taxatiou  of  'the  amount 
paíd  witnesses.' " 

Case  No.  3.  Jerman  v.  Stewart  (1882)  12  Fed.  271. 

Judge  IJammoud,  in  passing  upon  the  objection  that 
there  was  no  affidavit  attached  to  the  bilí  of  costs,  said 
that  the  act  lequiring  the  affidavit  applied  to  all  cases, 
and  that  it  had  been  enforced.  "Where  the  taxation 
is  daiiued  for  witness  fees,  under  section  983  of  the 
I{(»vised  Htatutes,  the  affidavit  must  show  that  they  have 
been  actually  paid.  Beckwith  v.  Easton,  4  Ben.  357, 
Fed.  Cas.  No.  1,212.'' 

Case  No.  4.  Wooster  v.  llandy  (1885;  S.  D.  N.  Y.) 
23  Fed.  49-62  (in  equity). 

There  W(»re  items  of  witness  fees  in  several  of  the 
cases  that  had  been  disallowed  by  the  clerk  because  the 
witnesses  had  not  been  paid  their  fees.  As  to  these 
Ítems  Justi(*e  Blatchford  said : 

"The  statute  (section  983)  allows  the  amount  *paid' 
to  witnesses  to  be  taxed.  In  Cummings  v.  Akron  Ce- 
ment  &  Plaster  Co.,  6  Blatchf.  509,  Fed.  Cas.  No.  3,473, 
and  Dennis  v.  Eddy,  12  Blatchf.  195,  Fed.  Cas.  No. 
3,793,  as  ís  clearly  to  be  inferred,  the  witnesses  had  been 
paid,  and  the  question  was  whether  their  fees  were  tax- 
able, inaí»much  as  it  Avas  not  shown  that  they  had  at- 
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tended  oa  service  of  a  subpoena.  If  a  party  does  not 
pay  a  witness  either  before  or  after  he  has  testified,  the 
presumptioD  is  that  the  debt  is  forgiven,  unless  the  fail- 
ure  to  pay  is  explained  in  Buch  wise  that  the  fee  can  be 
considered  a»  if  ^paid,'  because  both  parties  intend  it 
shall  be  paid.  Nothing  of  that  kind  here  appears.  Wit- 
nesses  are  generally  paid  in  advance,  or  at  the  time,  or 
soon  afterwards;  and  where,  as  here,  they  are  paid  in 
one  or  more  cases,  and  not  in  others,  the  evidence  is 
strong  that  they  are  never  to  be  paid,  especially  where 
the  lapse  of  time  is  so  great,  as  here,  between  the  ren- 
dering  of  the  sei*vice  and  the  taxation." 

Case  No.  5.  Young  v.  Merchants'  Ins.  Co.  (1886)  29 
Fed.  273. 

Simonton,  J.  (page  275),  said:  "It  is  also  claimed 
that  no  per  dietn  or  mileage  can  be  taxed  for  witnesses 
unless  it  is  showu  that  such  witnesses  have  been  paid  by 
the  party  who  subpoenaed  them  before  or  at  the  trial. 
The  case  of  The  Highlander  (Betts,  J.),  19  How.  Pr. 
(N.  Y.)  334,  quoted  in  4  Ben.  358,  is  cited.  The  true 
rule  is  this:  The  per  dient  and  mileage  of  a  witness 
cannot  be  taxed  in  the  costs  of  the  judgment  unless  the 
witness  himself  claims  this  compensation.  Clark  v. 
Liusser,  1  Bailej^  (S.  C.)  190.  lie  can  demand  them  be- 
fore he  obeys  the  subpoena.  He  does  not  waive  them 
by  not  insisting  upon  prepayment.  Having  made  his 
demand  before  judgment  entered,  the  party  summoning 
him  is  bound  to  pay  them,  and,  being  so  bound,  he  can 
tax  them  up  in  his  costs." 

Case  No.  6.  O'Neil  v.  Kansas  City,  S.  &  M.  R.  Co. 
(1887)  31  Fed.  663. 
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This  was  an  application  by  two  of  plaintiífs'  witness- 
os  "that  the  defendant  be  ordered  to  pay  them"  their 
fees.  The  plaintiflfs  themselves  did  not  take  part  in 
the  application.  The  defendant  contended  that  it  was 
not  liable  to  any  one  but  the  judgment  plaintififs. 

Judge  Hammond,  in  denying  the  application,  said: 
^'In  this  and  like  applications  the  distinction  betweeu 
fees  and  costs  has  been  entirely  overlooked,  the  latter 
being  tin  allowance,  always  given  by  statute,  to  the  party 
for  expenses  paid  or  incurred  in  conducting  his  suit, 
while  fees  are  compensation  to  an  officer  or  witness  or 
others  for  services  rendered  for  the  party  in  the  prog- 
ress  of  the  cause.  Strictly  speaking,  the  prevailing 
party  to  a  suit  recovers,  as  costs  agaiust  his  adversary, 
only  the  fees  which  he  himself  has  paid,  or  is  liable  to 
pay,  and  henee  the  usual  form  of  judgment  was  for  the 
recovery,  'and  his  costs  in  this  behalf  expended.' " 

Again,  referring  to  section  983:  "The  law  never  in- 
tended  that  parties  to  a  litigation  in  court  should  be  al- 
lowed  to  make  profit  out  of  each  other  in  the  taxation 
of  witness  fees,  and  doubtless  the  provisión  in  the  stat- 
ute just  cited  was  to  prevent  any  such  practice.  As  to 
this  Ítem  of  witness'  fees,  certainly,  taxation  probably 
means  remunoration ;  and  the  argument  is  forcible  that 
any  other  than  the  rule  contended  for  by  the  defendant 
would  open  the  door  to  careless,  if  not  fraudulent,  prac- 
tice, and  tend  to  make  litigation  needlessly  expensive, 
as  the  cost  of  credit  witnesses  would  naturally  be  more 
readily  incurred  than  that  of  cash  ones." 

Case  No.  7.  Txiarv  v.  The  Miranda   (1889)   40  Fed. 
607  (inadmiralty). 
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The  clerk  disallowed  various  witness  fees,  in  the 
absence  of  proof  that  they  had  been  paid.  It  appeared 
that  "claimant  disbursed,  in  traveling  expenses  and 
maintenance  of  these  witnesses  while  attending  court, 
in  each  case,  a  sum  exceeding  that  now  charged  for  fees 
of  the  witness."  Judge  Benedict  said :  "This  proof  is 
not  sufficient.  The  statute  requires  proof  that  the 
amounts  sought  to  be  taxed  be  amounts  actually  paid 
the  witnesses  for  witness  fees.  No  such  payment  is 
here  proved."  He  further  said  that,  if  an  agreement 
with  the  witnesses,  at  the  time  of  making  the  disburse- 
ments,  that  their  fees  should  be  applied  to  reimburse 
those  expenses,  had  been  shown,  it  might  be  claimant 
could  tax  the  witness  fees ;  citing  Wooster  v.  Handy,  23 
Fed.  49. 

Case  No.  8.  Burrow  v.  Kansas  City,  Ft,  S.  &  M.  R. 
Co.  (1893;  W.  D.  Tenn.)  54  Fed.  278. 

In  an  action  at  law  for  damages  there  was  a  verdict 
for  defendant.  The  fees  of  four  witnesses,  whose  claims 
had  been  assigned  to  defendant,  were  in  dispute.  Three 
of  them  had  been  paid  a  little  in  excess,  and  the  fourth 
less  than  the  statutory  fees  for  attendance  and  one  hun- 
dred  miles  travel. 

Judge  Hammond  said:  "Costs  in  the  federal  courts 
include,  among  other  items,  ^the  amount  paid  printei^s 
and  witnesses'  (Rev.  St.  §  983),  and  defendant  can 
therefore  recover  here  only  the  amount  actually  paid  by 
it  to  each  of  these  witnesses  (O'Neil  v.  Kansas  City,  S. 
&  M.  R.  Co.,  31  Fed.  663;  Beckwith  v.  Easton,  4  Ben. 
358,  Fed.  Cas.  No.  1,212;  The  llighlander,  19  How.  Pr. 
[N.  Y.]  334) ;  and  it  cannot  even  recover  the  amount 
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80  paid  if,  íd  anv  instance,  such  amount  exceed  the  legal 
fees  due  to  the  witness.  Ñor  can  these  fees  of  the  dif- 
ferent  witnesses  be  grouped  together  in  ordtf  to  make 
the  sum  equal  or  exceed  the  entire  amount  paid  to  them 
all." 

Again  (page  284) :  "Costs  can  only  be  reeovered  for 
the  fees  of  a  witness  in  a  civil  suit  within  the  limit  of 
his  compulsory  attendance  under  a  writ  of  subpoena. 
It  need  not,  of  course,  be  f urther  said  that  even  such  fees 
cannot  be  reeovered  as  costs  where  the  successful  party 
has  actuallj  settled  with  the  witness  for  a  less  sum, 
when,  of  course,  only  the  amount  paid,  or  perhaps  agreed 
to  be  paid,  would  be  the  measure  of  the  recovery/' 

Case  No.  9.  Chiatovich  v.  Hanchett  (1899;  Nev.)  93 
Fed.  727. 

Judge  Hawley  held  that  section  983  does  not  require 
an  aftidavit  that  witness  fees  have  been  paid,  and  sec- 
tion 984  relates  only  to  fees  of  certain  officers;  that  the 
statement  that  the  "disbursements  have  been  necessarily 
incurred"  is  sufficient  under  the  rules  of  the  district; 
and  that  it  is  open  to  defendant  to  show  that  fees  have 
not  been  paid,  if  that  be  the  fact. 

Cuse  No.  10.  Primrose  v.  Fenno  (1902;  Mass.)  113 
Fed.  375  (at  law). 

Objection  was  made  that  the  certifícate  did  not  show 
that  the  witnesses  had  been  paid.  Judge  Putnam  said: 
"There  is  no  necessity  that  it  should,  because,  whether 
paid  or  not,  the  witness  has  no  claim  at  law  against  the 
losing  party  after  the  allowance  of  his  fees.  Moreover, 
in  a  case  involving  a  successful  litigant  of  modérate 
means  in  larsre  expeiidituros,  it  is  not  impossible  that  re- 
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covery  of  witness  fees  from  the  losiiig  party  may  be 
necessary  in  order  for  him  to  make  pajmient  thereof. 
However  this  may  be,  the  elerk's  allowance  of  the  fees 
on  the  eertifieate  flled  is  in  accordance  with  the  practice 
of  more  than  a  century,  and  cannot  now  be  questioned. 
The  mere  fact  that  section  983  of  the  Revised  Statutes 
uses  the  word  '^paid'  is  not  to  be  unreasonably  construed 
as  intended  to  establish  a  new  and  stringent  rule  in  this 
regard.  So  far  as  the  losing  party  is  concerned,  the 
fees  are  paid  in  law,  because  they  stand  in  snch  position 
that  the  winning  party  alone  is  liable  for  them." 
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PRINTING  RECORD  FOR  HEARING. 

S  35.  In  Circuit  Court. 

(a)  Cases  Holding  Costs  of  Printing  Tazable. 

(b)  Cases  Holding  Cost  of  Printing  not  Taxable. 

36.  In  Circuit  Court  of  AppeaLs. 

37.  In  Supreme  Court. 

38.  Printing  Unnecessary  Matter. 

(a)  Equity  Rules. 

(b)  Decisions. 

§  36.    In  Circuit  conrt — (a)  Cases  holding  cost  of  printing  tax- 
able. 

Case  No.  1.  Brooks  v.  Byam  (1843)  2  Story,  553,  Fed. 
Cas.  No.  1,949. 

There  was  a  f ailure  of  title,  and  the  bilí  was  dismissed ; 
but  as  the  printing  of  the  record  had  been  "according 
to  the  order  and  rule  of  the  court,  and  being  costs  in  the 
cause,"  Justice  Story  said  that  "it  must  be  deemed  for 
the  benefit  of  both  parties,  and  therefore  I  shall  order 
the  same  to  be  equally  divided  between  and  paid  by  the 
parties." 

Case  No.  2.  Jordán  v.  Agawam  WooUen  Co.  (1869; 
Mass.)  3  Cliff.  239,  Fed.  Cas.  No.  7,516. 

The  Ítem  contested  was  f 3,134.51  for  printing  the  rec- 
ord for  final  hearing,  there  being  no  dispute  as  to  the 
amount  if  the  charge  was  taxable,  and  the  issue  was 
whether  anything  except  what  was  prescribed  by  the 
fee  bilí  was  taxable.  Mr.  Justice  Cliff ord  was  of  opin- 
ión that  the  court  had  power  to  tax  such  items  as  costs, 
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under  the  statutes  and  equity  practice ;  that  the  general 
power  was  conferred  by  the  earlier  acts,  and  the  fee 
bilí  related  only  to  the  offlcers  enumerated;  and  that 
"it  was  a  great  mistake  to  suppose  that  no  eosts  of  any 
kind  can  be  allowed  except  what  are  enumerated  in  that 
fee  bilí."  The  rule  adopted  in  the  distriet  May,  1842, 
requiring  the  printing,  was  held  a  proper  one,  and 
made  pursuant  to  law,  and  the  taxation  of  the  printing 
bilí  was  sustained. 

Case  No.  3.  Deunis  v.  Eddy  (1874;  N.  D.  N.  Y.)  12 
Blatchf.  195,  Fed.  Cas.  No.  3,793  (in  equity). 

Woodruff,  J.,  said :  "The  appeal  of  the  defendant  is 
from  the  taxation  of  the  cost  of  printing  the  papers, 
which,  by  rule  of  court,  the  complainant  was  required 
to  have  printed.  It  was  a  necessary  disbursement, 
made  by  order  of  the  court.  I  am  of  opinión  that  the 
act  of  congress  of  February  26, 1853  (10  Stat.  161),  was 
not  intended  to  prohibit  the  allowance  of  indemnity  fop 
such  disbursements  as  were  made  necessary  by  the  or- 
der of  the  court,  and  that  it  does  not  prohibit  such  allow- 
ance. After  the  decisión  in  Hussey  v.  Bradley,  5 
Blatchf.  210,  Fed.  Cas.  No.  6,946a,  this  court  adopted 
the  rule  which  made  the  printing  imperative.  The  ap- 
peal of  the  defendants  must  be  overruled." 

Case  No.  4.  The  Alice  Tainter  (1877;  S.  D.  N.  Y.)  14 
Blatchf.  225,  Fed.  Cas.  No.  196  (in  admiralty). 

The  Ítem  objected  to  was,  "8  notes  of  issue,  f  8.00," 
paid  the  clerk  under  rule.  Blatchford,  J.,  held  that,  as 
the  service  was  for  the  benefit  of  the  suitor,  it  was  prop- 
er that  they  should  pay  for  it,  and  said : 

"It  is  as  reasonable  that  they  should  pay  for  it  as  it  is 

that  they  should  pay  the  expense  of  printing  papers 

(151) 


§  35a  PRINTING   RECORD.  [Ch.  12 

which  the  court  requires  to  be  printed.  It  is  fop  the 
court  to  say  who  shall  ultimately  pay  such  expenses; 
and  the  court  has  the  power  to  say  that  the  losing  party 
shall  ultimately  pay  them  by  refunding  them  to  the 
party  who  pays  them  in  the  flrst  instance.  *  ♦  ♦ 
ünder  the  same  authority,  this  court  made  a  rule,  on 
the  Ist  of  July,  1876,  requiring  the  cases  and  jmints  and 
all  other  papers  in  certain  calendar  causes  to  be  printed, 
and  providing  that  a  party  recovering  coste  should  be 
allowed  his  disbursemente  for  the  printing  required  of 
him,  by  such  rule." 

« 

Case  No.  5.  The  E.  Luckenback  (1884;  E,  D.  N.  Y.) 
19  Fed.  847. 

Benedict,  J.,  held  that,  where  the  court  directed  that 
the  testimony  on  the  trial  be  taken  down  by  a  stenog- 
rapher,  the  sum  paid  the  stenographer  was  for  services 
"rendered  in  pursuance  of  a  direction  of  the  court,  and, 
like  the  expenses  of  printing  (Dennis  v.  Eddy,  12 
Blatchf.  195,  Fed.  Cas.  No.  3,793),  is  taxable  by  the  suc- 
cessful  party." 

Case  No.  6.  Hake  v.  Brown  (1891;  S.  D.  N.  Y.)  44 
Fed.  734  (inequity). 

On  a  rehearing  the  bilí  was  dismissed,  with  costs.  La- 
combe,  J.,  said :  "Complainant  next  objecte  to  the  charge 
for  printing  the  record  and  brief,  in  compliance  with 
the  rules  of  this  court  Whatever  may  be  the  decisions 
in  other  circuits,  it  is  settled  in  this  circuit  that  this  is 
a  proper  item  of  disbursemente.  Cir.  Ct  Rule  May  18, 
1878;  Dennis  v.  Eddy,  12  Blatchf.  195,  Fed.  Cas.  No 
3,793.'' 

Case  No.  7.  Ferguson  v.  Dent  (1891;  W.  D.  Tenn.) 
46  Fed.  88. 
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A  decree  in  favor  of  complainant  was  reversed  by  the 
supreme  court  with  directíons  to  dismiss  the  bilí  and 
tax  cost8  agaiiist  complaiBant.  The  bilí  was  to  obtain 
possession  of  real  estáte,  and  a  receiver  was  appointed, 
at  the  instance  of  complainant,  to  take  charge  of  the 
property  and  coUect  rents.  ítems  of  expense  paid  by 
the  receiver,  which  it  was  claimed  should  not  be  taxed 
as  costs  against  complainant,  were,  "Master's  fees  paid 
by  the  receiver  on  printing  record,  $500,"  and  ^'Expense 
paid  by  the  receiver  on  printing  record,  $829.62."  The 
printing  had  been  done  under  an  order,  made  at  the  hear- 
ing,  that  the  master  have  the  pleadings  and  proofs  print- 
ed,  and  that  the  receiver  pay  the  costs  of  the  printing. 
The  record  thus  printed  was  used  on  the  appeal  without 
further  expense,  and  worked  a  saving  of  about  one-third 
the  usual  fees  of  the  supreme  court  clerk,  and  about  one- 
fifth  the  cost  of  printing  at  Washington;  also  of  clerk's 
fees  for  transcript, — a  saving  in  all  of  about  $1,300. 

Judge  Hammond,  after  referring  to  rule  10  of  the  su- 
preme court,  and  the  statutes  relating  to  printing  and 
the  cost  thereof  in  that  court,  said  (page  95)  :  '^While 
it  may  be  doubtful  if  this  sum  for  printing  the  record 
would  have  been  taxable  as  costs  in  the  event  that  no 
appeal  had  been  taken,  in  the  absence  of  any  rule  of  this 
court  authorizing  such  printing,  such  as  exists  in  other 
districts  in  the  circuit  (Jordán  v.  Agawam  Woollen  Co., 
3  Cliflf.  239,  Fed.  Cas.  No.  7,516;  Dennis  v.  Eddy,  12 
Blatchf .  195,  Fed.  Cas.  No.  3,793 ;  Spaulding  v.  Tucker, 
2  Sawy.  50,  Fed.  Cas.  No.  13,221),  yet,  under  the  cir- 
cumstances  of  this  case,  it  is  clear  it  should  now  be  so 
taxed.  The  very  terms  of  the  order  under  which  the 
record  was  printed  show  that  it  was  the  int^ntion  of  the 
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coiirt  that  the  printed  record  should  be  used  on  the  ap- 
peal  ín  case  one  was  taken." 

Case  No.  8.  Shaw  Electric  Grane  Co.  v.  Shriver  ( 1897 ; 
S.  D.  N.  Y.)  80  Fed.  640. 

Lacombe,  J.,  held :  "The  rules  o£  this  court,  however, 
require  that  records  for  final  hearings  shall  be  printed. 
Defendant  has  paid  out  money  in  part  to  put  the  New 
Jersey  evidence  in  print,  which  he  was  bound  to  do,  and 
from  which  obligation  no  stipulation  o£  his  adversary 
could  relieve  him.  The  disbursements  necessary  to  print 
thi«i  evidence  should  be  allowed." 

Case  No.  9.  The  Willowdene  (1899 ;  E.  D.  Pa,)  97  Fed. 
509  (in  admiralty). 

The  clerk  had  disallowed  so  niuch  of  the  costs  of  print- 
ing  the  record  in  an  admiralty  case  as  exceeded  seventy- 
five  cents  per  page,  the  amount  charged  being  one  doUar 
per  page.  Judge  McPherson  found  the  pages  contained 
proportionately  more  matter  than  the  usual  amount,  for 
which  seventy-five  cents  per  page  was  the  customary 
price  in  the  district,  and  allowed  the  item. 

Case  No.  10.  Tesla  Electric  Co.  v.  Scott  (1900;  E.  D. 
Pa.)  101  Fed.  524. 

McPherson,  J.,  said:  "The  first  question  raised  by 
this  appeal  concerns  the  validity  of  rules  6  and  16  of  this 
court,  so  far  as  they  make  the  expense  of  printing  the 
evidence  in  equity  cases  a  part  of  the  costs.  The  power 
of  the  court  so  to  provide  was  challenged,  on  the  ground 
that  section  823  et  seq.  of  the  Kevised  Sta tutes  con  tai  n 
no  item  concerning  the  printing  of  evidence;  the  argu- 
ment  being  that  costs  are  a  creature  of  statute,  and  can- 
not  be  charged  in  the  federal  courts,  unless  by  express 
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warrant  of  aii  act  of  eongress.  Ultimately,  no  doubt, 
the  power  to  impose  costs  must  be  found  in  a  statute; 
but  the  legislature  may  grant  the  power  in  general  terms 
to  the  courts,  and  these  tribunals  may  then  establish  a 
fee  bilí  by  a  rule  or  order  that  will  have  the  binding  forcé 
of  a  legislative  act.  This  grant  has  already  been  made 
by  eongress,  as  was  decided  by  Mr.  Justice  Clifford 
(Lowell,  J.,  concurring)  in  Jordán  v.  Agawam  WooUen 
Co.,  3  ClifiF.  239,  Fed.  Cas.  No.  7,516,  in  which  the  validi- 
ty  of  a  similar  rule  in  the  flrst  eircuit  was  upheld.  The 
decisión  was  rendered  in  1869,  before  the  Kevised  Stat 
utes  were  enacted ;  but  the  fee  bilí  of  1853  (10  Stat.  161)^ 
which  was  then  under  consideration  by  the  court,  does 
not  differ  in  any  important  respect  from  the  sections  of 
the  Revised  Statutes  that  are  now  urged  upon  my  atten- 
tion.  I  foUow  Jordán  v.  Agawam  Woollen  Co.  as  an  au- 
thority,  and  need  not,  therefore,  discuss  the  cases  that 
have  been  cited  by  counsel.  They  are  collected  in  Kelly 
V.  Springfield  Ey.  Co.,  83  Fed.  183 ;  and  if  any  one  de- 
sires  to  examine  the  course  of  legislation  on  the  subject 
of  costs,  he  will  find  the  various  statutes  cited  in  Hatha- 
way V.  Roach,  2  Woodb.  &  M.  63,  Fed.  Cas.  No.  6,213^ 
Costs  in  Civil  Cases,  1  Blatchf .  652,  Fed.  Cas.  No.  18,284, 
and  The  Baltimore,  8  Wall.  388,  19  L.  Ed.  463." 

He  adds :    "I  have  not  reached  the  conclusions  above 
stated  without  conference  with  Judge  Dallas." 

§  35b.    Cases  holding  cost  of  printing  not  taxable. 

Case  No.  1.  Hussey  v.  Bradley  (1864;  N.  D.  N.  Y.) 
5  Blatchf.  210,  Fed.  Cas.  No.  6,946a, 

An  Ítem  for  printing  pleadings,  testimony,  etc.,  was 
objeoted  to,  and  Judge  Hall  (Justice  Nelson  concurring) 
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sustained  the  objectiou,  on  the  grouiid  that  it  was  not 
shown  that  the  printing  was  done  by  the  consent  of  the 
parties,  and  under  agreement  that  the  expense  should 
be  taxed  as  costs,  nor  under  an  order  of  conrt.  It  was 
suggested  that  the  coiirt  ought  to  adopt  a  rule  that  ^'the 
papers  necessary  to  be  examined  by  the  court  on  the 
hearing  shall  be  printed,  and  to  provide  for  the  taxation 
of  the  expense  as  a  part  of  the  costs  in  the  cause."  Sueh 
rule  was  afterwards  adopted.  See  Dennis  v.  Eddy,  12 
Blatchf.  195,  Fed.  Cas.  No.  3,793. 

Case  No.  2.  Troy  Iron  &  Nail  Factory  v.  Corning 
(1869;  N.  D.  N.  Y.)  7  Blatchf.  16,  Fed.  Cas.  No.  14,197. 

The  printing  bilí  was  for  printing  testimony  taken  be- 
fore  the  master  on  accounting.  Justice  Nelson  held 
that  the  matter  must  be  determined  by  reference  to  the 
fee  bilí  of  1853,  and  it  contained  no  reference  to  printers' 
fees  applicable  to  the  case.  There  had  been  much  use- 
less  testimony  that  Avas  abandoned  or  stricken  out  or  re- 
jected,  and,  in  concluding,  the  court  said:  "This  re^ 
f usal  to  tax,  and  a  taxation  in  favor  of  the  adverse  party, 
are  intended  as  a  check  against  idle,  frivolous,  and  il- 
legal  proceedings  before  courts  and  officers  concerned  in 
the  administration  of  justice." 

This  case  again  carne  before  Justice  Nelsóu  in  1872 
(10  Blatchf.  223,  Fed.  Cas.  No.  14,198)  on  motion  to 
apportion  costs;  and  as  the  taking  of  the  account  had 
occupied  more  than  eight  years,  while  the  court  thought 
three  to  six  months  ampie  time,  a  claim  made  for  |I500,- 
000  profits  and  ?240,000  damages,  and  a  recovery  had  for 
only  $8,475.09,  and  other  circumstances  tending  to  de- 
prive  plaintiflf  of  equitable  considerations,  it  was  held 
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that,  in  such  cases,  the  costs  are  usually  apportioned 
according  to  the  fault  of  the  parties,  but  that  here  such 
course  would  lead  to  endless  labor  and  a  most  unsatis- 
factorv  re.siilt.  It  was  therefore  held  that  no  costs 
before  the  luaster  be  recovered  by  either  party,  and  each 
was  to  bei\r  his  own,  thus  disposing  of  printers'  fees, 
witness  fees,  and  other  expenses  before  the  niaster.  The 
court  said  he  had  not  looked  at  other  ítems,  and  would 
leave  them  to  the  taxing  master. 

Case  No.  3.  Spaulding  v.  Tucker  (1871)  2  Sawy.  50, 
Fed.  Cas.  No.  13,221  (at  law).  See  1  Deady,  649,  Fed. 
Cas.  No.  13,220. 

There  was  an  ítem  of  $360,  for  printing  evidence,  that 
was  objected  to.  Why  evidence  in  an  action  at  law  was 
printed  does  not  appear  froni  the  report  of  the  case. 
Judge  Sawyer  said  that  the  act  of  congress  relating  to 
costs  makes  no  allowance  for  printing  testimony;  that 
the  printing  was,  in  many  cases,  convenient  for  the  judge, 
but  the  law  did  not  require  it,  and,  if  printed,  it  must 
be  done  voluntarily,  and  at  the  party's  own  expense; 
citing  Troy  Iron  &  Nail  Factory  v.  Corning,  7  Blatchf. 
16,  Fed.  Cas.  No.  14,197. 

Case  No.  4.  Harding  v.  Altemus  (1874;  E.  D.  Pa.)  1 
Wkly.  Notes  Cas.  12,  Fed.  Cas.  No.  6,049. 

The  case  in  full  as  roported  is  as  foUows:  Complain- 
ant's  bilí  having  been  dismissed,  the  defendant  added 
to  his  bilí  of  costs  the  expenses  of  printing  the  testimony 
in  his  behalf,  and  of  translating  certain  depositions 
whicii  had  boen  taken  in  France  under  letters  rogatory, 
and  w^ere  in  the  French  language.  ITpon  taxation  of 
costs  before  the  derk  of  the  court,  tliese  items  were  dis- 
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allowed  by  him.     Defendant  filed  exception  to  this  rul- 
¡ng.    McKeDnan,  Judge,  overruled  the  exceptions. 

Case  No.  5.  I^e  v.  Simpson  (1890;  S.  C.)  42  Fed.  434 
(in  equity). 

The  pleadings  and  proofs  were  printed  under  direction 
of  the  clerk  by  agreement  of  parties,  but  without  stipu- 
lation  or  agreement  that  the  expense  should  be  taxed  as 
<*osts  against  the  losing  party. 

The  court  (Simonton,  J.)  said:  "Ñor  would  the 
eourt  undertake,  in  a  taxation  of  costs,  to  enforce  an 
agreement,  written  or  verbal,  between  attomeys,  unless 
the  eost  of  printing  can  be  taxed  against  the  losing  party, 
on  whom  the  decree  has  fixed  the  costs.  We  have  no 
rule  on  the  subject.  There  being  no  rule,  and  the  fee  bilí 
(section  823,  Rev.  St.)  being  silent,  this  charge  cannot 
be  taxed.  Spaulding  v.  Tucker,  2  Síiwy.  50,  Fed.  Cas. 
No.  13,221.  Let  this  ítem  of  printing  be  elimínated,  and 
in  other  respects  the  taxation  be  confirmed." 

Case  No.  6.  Atwood  v.  Jaques  (1894;  W.  D.  Mo.)  63 
Fed.  561. 

There  was  objection  to  an  item  of  $506.65  paid  by 
respondent  for  "printing  evidence  and  abstract  of  rec- 
ord.''   As  to  this  Judge  Philips  said : 

"In  the  absence  of  any  rule  of  court  requiring  this  to 
be  done,  and  in  the  absence  of  any  special  order  by  the 
court  in  this  case,  or  any  agreement  between  the  parties 
that  the  same  should  be  printed  and  charged  as  costs  in 
the  case,  there  seems  to  be  no  warrant,  under  etjuity 
practice,  for  this  charj^e.  Ilussey  v.  Bradley,  5  Rlatchf. 
210,  Fed.  Cas.  No.  6,946a." 
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Case  No.  7.  Kelly  v.  Spriiigfield  Ry.  Co.  (1897;  S.  D. 
Ohio)  83  Fed.  183. 

Defendant  sought  to  tax  ^711.33  as  costs  for  printing 
record.  Judge  Sage  (page  184)  found  that  the  ítem  was 
excluded  by  the  clerk  under  the  general  practice  of  the 
court,  and  (page  185)  that  the  printing  had  not  been 
done  under  an  order  of  court,  but  was  independent  of 
the  order  made  in  the  case,  and  by  the  parties  on  their 
own  motion. 

On  page  187  he  said :  "In  no  case  is  the  printing  of 
the  record  and  of  briefs  a  taxable  cost,  except  where 
there  is  a  rule  of  court  requiring  the  same  to  be  printed, 
or  where  there  is  a  stipulation  to  the  same  effect. 

"The  right  to  tax,  however,  as  stated  above,  depends 
upon  the  rule  requiring  that  record  and  briefs  be  printed. 
Gird  V.  California  Oil  Co.,  60  Fed.  1011.  See,  also,  Neff 
V.  Pennoyer,  3  Sawy.  335,  Fed.  Cas.  No.  10,084 ;  Hussey 
V.  Bradley,  5  Blatchf.  212,  Fed.  Cas.  No.  6,946a;  Fer- 
guson  V.  Dent,  46  Fed.  95." 

Case  No.  8.  Edison  v.  American  Mutoscope  Co.  (1902; 
S.  D.  N.  Y.)  117  Fed.  192. 

Lacombe,  J.,  said:  "The  printing  of  defendant's  ex- 
hibits  in  the  circuit  court  was  properly  disallowed  under 
the  settled  practice  in  this  circuit,  no  order  specially 
directing  the  printing  being  shown,  and  the  original  ex- 
hibits  presumably  in  proper  shape  to  submit  to  the  cir- 
cuit judge.  The  requirement  of  the  circuit  court  of 
appeals  that  more  than  one  complete  printed  set  of  ex- 
hibits  shall  be  furnished,  so  that  each  judge  who  sits  on 
the  hearing  of  the  appeal  may  have  one,  may  be  a  good 
reason  for  taxing  cost  of  printing  them  as  a  disburse- 
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rneut  in  circuit  court  of  appeals,  but  it  does  not  change 
the  situation  so  far  as  the  circuit  court  is  concemed." 

§  36.    Printing  record  in  circnit  court  of  appeals. 

The  original  rules  adopted  were  substantially  the 
same  in  all  the  circuits;  and  rule  23  provided  for  the 
printing  of  the  record,  and  that,  "in  case  of  reversal, 
aflirmance,  or  dismissal,  with  costs,  the  amount  paid  for 
printing  the  record  shall  be  taxed  against  the  party 
against  whom  costs  are  given."  Substantially  this  lan- 
guage  is  preserved  in  the  amended  rule  23  in  all  the  cir- 
cuits, and  in  the  Ist,  5th,  6th,  and  7th  there  is  added : 
"And  shall  be  inserted  in  the  body  of  the  mándate  or 
other  proper  process." 

By  the  provisions  of  the  act  of  February  19,  1897 
(29  Stat  536,  c.  263),  the  supreme  court  was  empow- 
ered  to  establish  a  uniform  fee  bilí  for  all  circuit  courts 
of  appeals,  and  such  table  of  fees  was  promulgated  (in- 
cluding  an  amendment)  February  28,  1898.  See  31  C. 
C.  A.  clxxi.  Under  this  table,  the  clerk  is  entitled  to 
charge  twenty-five  cents  a  page  for  attending  to  tlie 
printing. 

See  chapter  21,  "Costs  in  Circuit  Court  of  Appeals." 

§  37.    Printing  record  in  snpreme  court. 

Kule  10,  par.  7,  of  supreme  court  rules,  provides:  "In 
case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the 
auiouut  of  the  oost  of  printing  the  record  and  of  the 
clerk's  fees  sliall  be  taxed  against  the  party  against 
wliom  costs  are  given,  and  shall  be  inserted  in  the  body 
of  the  mándate  or  other  proper  process." 

The  act  of  :\rarch  3,  1877  (19  Stat.  344),  provides 
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thaty  in  each  and  every  cause  pending  in  the  supreme 
court,  the  cost  of  printing  the  record  shall  he  taxed 
against  the  losing  party,  except  tlie  United  States,  and, 
when  coUected.  be  paid  into  the  United  States  treasury. 

Case  No.  1.  Indianapolis  &  St.  L.  R.  Co.  v.  Vanee 
(1877)  96  U.  S.  450. 

It  was  heid  that,  under  the  act  of  March,  1877,  the  cost 
of  printing  the  record,  which  had  been  paid  by  the  gov- 
ernmeut,  niust  be  taxed  against  the  losing  party. 

Case  X<i.  2.  Dent  v.  Ferguson  (1889)  131  U.  S.  397, 
9  Sup.  Ct.  791. 

The  record  had  been  printed  in  the  circuit  court  under 
the  assurance  of  the  court  that  it  would  be  unnecessary 
to  print  any  part  of  it  on  appeal.  The  clerk  of  the  su- 
preme court  demanded  a  deposit  of  $1,825,  of  whch  $800 
were  for  services  in  supervísing  the  printing. 

The  court  held :  "On  considera tion  of  the  motion  for 
leave  to  furnish  15  copies  of  the  record  as  already 
printed,  and  for  a  remission  of  the  clerk's  fees  for  super- 
vísing the  printing,  it  is  now  here  ordered  by  the  court 
that,  upon  the  appellants'  filing  15  copies  of  the  record, 
as  already  printed,  and  making  payment  of  one  hun- 
dred  doUars,  as  for  cost  of  additional  printing  requir- 
ed,  the  balance  of  the  estimated  costs  be  remitted." 

Case  No.  3,  Nichols,  Shepard  &  Co.  v.  Marsh  (1888) 
128  ü.  S.  605,  9  Sup.  Ct.  168. 

Nichols,  Shepard  &  Co.  moved  to  reí^over  against 
Marsh,  as  costs  taxed  in  their  favor,  one-half  of  the 
amount  required  for  printing  the  record,  and  it  was 
made  to  appear  by  affidavit  that  the  firm  had  paid  $250 
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to  the  clerk  to  defray  that  portion  of  tlie  expense  of  the 
printíng.  The  court  ordered  that  the  amoiint  be  reeov- 
ered  from  Marsh. 

§  38.     Printing  nnnecessary  matter — (a)  Eqoity  roles. 

Rule  10,  par.  9,  of  supreuie  court  rules,  as  amended 
March  28,  1887,  provides  for  the  printing  of  material 
portions  only  of  the  record,  and  that,  "if  the  defendant 
in  error,  or  appellee,  shall  ha  ve  caused  unnecessary  parta 
of  the  record  to  be  printed,  such  order  as  to  eosts  may 
be  made  as  the  court  shall  think  proper.'' 

Equity  rule  67  provides  that  "the  court  shall  have 
power  to  deal  with  the  costs  of  incompetent,  immaterial, 
or  irrelevant  depositions,  or  parts  of  them,  as  may  be 
just." 

§  38b.    Decisions. 

Case  No.  1.  De  Groot  v.  United  States  (1866)  5  Wall. 
419. 

In  proper  cases  the  costs  of  the  useless  part  of  the 
record  will  be  taxed  apainst  the  party  who  brings  it  here. 

Case  XO.-2.  Wooster  v.  Haudy  (1885)  23  Fed.  49-64. 

Justice  Blatchford  held:     "Where,  upon  an  appeal 

from  the  taxation  of  costs,  a  party  for  the  first  time  ap- 

piies  to  the  court  to  declare  certain  depositions  to  be 
incompetent  and  immaterial,  it  is  sufficient  ground  for 

denying  the  application  that  the  party  did  not,  at  or  be- 

fore  the  hearing,  or  before  the  taxation  of  costs,  move  to 

strike  out  the  evidence  in  question." 

Case  No.  3.  The  Sarah  (1892)  2  U.  S.  App.  390,  52 
Fed.  233,  3  C.  C.  A.  56. 
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The  Circuit  court  of  appeals,  flfth  circuit,  said :  "It 
will  necessarily  follow,  therefore,  that  the  decree  of  the 
court  below  must  be  reversed;  but,  in  the  taxation  of 
costs,  we  do  not  consider  that  there  should  be  taxed  as 
legitimate  costs  in  the  case  the  taking  aiid  embodying  in 
the  record  the  vast  apiount  of  irrelevant  and  immaterial 
matter  of  examination  and  cross-examination  of  wit- 
nesses,  swelling  the  record  to  nearly  two  hundred  print- 
ed  pageSy  for  which  we  cannot  apportion  the  responsi- 
bility.  It  is  therefore  ordered  that  the  case  be  remand- 
ed  to  the  court  below,  with  instructions  to  dismiss  the 
libel,  and  tax  the  costs  equally  against  the  parties." 

Case  No.  4.  Ball  &  Socket  Fastener  Co.  v.  Kraetzer 
(1893)  150  U.  S.  111,  14  Sup.  Ct.  48. 

The  court  said :  "In  view  of  the  fact  that  the  appellee 
has  seen  fit  to  incumber  the  record  with  copies  of  some 
fifty  immaterial  patents,  we  think  it  a  proper  case  for 
the  applícation  of  the  terith  rule,  which  authorizes  us 
(paragraph  9)  to  impose  costs  upon  an  appellee  guilty  of 
requiring  unnecessary  parts  of  the  record  to  be  printed, 
and  that  he  should  be  charged  with  half  the  cost  of  print- 
ing  the  record  in  this  case.  *Care  should  be  taken  that 
costs  are  not  unnecessarily  increased  by  incorporating 
useless  papers,  and  that  the  case  is  presented  fairly  and 
intelligently.'  Union  Pac.  K.  Co.  v.  Stewart,  95  U.  S. 
279, 284.    With  this  qualification,  the  decree  is  afflrmed." 

Case  No.  5.  United  States  Sugar  Kefinery  v.  Provi- 
dence  S.  &  G.  P.  Co.  (1894)  10  C.  C.  A.  422,  62  Fed.  375 
(at  law).  ' 

A  complete  transcript  was  taken  up,  and  embodied  "a 
large  mass  of  matter  irrelevant  to  the  questions  upon 
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which  tlie  opinión  of  the  court  was  desired."  The  court 
said :  ''We  think  the  subject  will  warrant  the  criticism 
induiged  in  by  the  supreme  court  in  Union  Pac.  Co.  v. 
Stewart,  95  U.  S.  279,  284.  »  »  »  We  have  there- 
fore  couciiided  to  permit  counsel  to  present  to  the  court, 
upon  affldavits  or  other  proofs,  the  facts  concerning  the 
niatter,  that  due  order  inay  be  had  in  the  preiuises  with 
respect  to  the  proper  apportionment  of  costs." 

Case  No.  6.  Eeaubert  v.  Appleton  (1895;  2d  Oír.)  15 
C.  C.  A.  73,  67  Fed.  917. 

The  suit  was  to  cancel  an  interfering  patent.  "The 
record,"  the  court  said  (page  80),  "is  a  sample  of  the 
expensive  practice,  which  now  prevails  in  pateut  cases, 
of  stuffiug  the  record  with  prolix  cross-examinations 
and  irreievaut  testimony."  It  was  said  (page  81)  that 
there  was  so  much  irrelevant  testimouy  in  the  record  as 
to  make  it  inequitable  that  the  defendant  should  pay 
costs  in  the  appellate  court,  and  he  should  not  be  com- 
pelled  to  pay  costs  in  the  circuit  court  which  were  caused 
by  this  class  of  evideiice.  The  cause  was  remanded,  with- 
out  costs  in  the  court  of  appeals,  for  further  proceeding, 
but  the  decree  there  renderwl  was  to  he  without  costs 
which  uiav  have  arisen  by  reason  of  immaterial  testi- 
monv. 

Case  No.  7.  Eastman  v.  Getz  (1898;  2d  Cir.)  28  C.  C. 
A.  459,  84  Fod.  458. 

JIotions  were  niade  in  both  courts  to  snppress  testi- 
mony,  and  the  lower  court  refused  costs  for  certain  depo- 
sitions.  The  appellate  court  found  much  of  the  testi- 
mony  irrelevant  or  needlessly  prolix.  An  instance  of  the 
latter  wa»  the  testimony  of  defendant's  expert,  who,  "in 
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reply  to  a  single  questiou,  made  au  argument  from  previ- 
ously  prepared  maHuscript  notes  of  one  hundred  printed 
pages,  consisting  of  comment^  and  criticisms  upon  the 
testimony,  and  his  opinions  and  beliefs,  occasionally 
mingled  with  hearsay.  While  a  portion  of  his  testimony 
related  to  experiments  in  which  he  had  assisted,  and 
was  not  objectionable,  the  argumentative  portion  went 
entirely  beyond  the  proper  bounds  of  expert  testimony, 
so  that  it  ought  not  to  be  treated  as  testimony  for  which 
costs  should  be  allowed.  No  costs  should  be  allowed  in 
either  coiirt  for  the  first  hundred  pages,  and  no  costs 
should  be  allowed  in  either  court  for  the  other  testimony 
which  has  been  pronoünced  inadmissible.  The  decree  of 
the  Circuit  court,  except  as  modified  in  the  matter  of 
costs,  is  affirmed,  with  costs  of  this  court  as  specified." 

Case  No.  8.  Edison  Electric  Light  Co.  v.   Bernard 
(1898)  88  Fed.  267  (modified,  91  Fed.  694). 

Defendants'  record  covered  1,000  pages  and  complain- 
ant's  was  also  exceedingly  large.  Judge  Coxe  denied 
motions  made  on  final  hearing  to  strike  out,  but  thought 
at  least  half  of  defendants'  testimony  was  irrelevaut, 
and  allowed  them  costs  against  complainant  for  oiily 
half.  Ona  subsequent  motion  by  defendants  to  be  allow- 
ed full  costs  (91  Fed.  694),  the  same  judge  commented 
severely  on  the  practice  of  overburdening  the  record,  but 
held,  upon  further  examination  of  the  record,  that  de- 
fendants Tvere  entitled  to  recover  costs  for  two-thirds  of 
their  record. 

Case  No.  9.  Nederland  Life  Ins.  Co.  v.  Hall  (18í)8; 
7th  Cir.)  30  C.  C.  A.  363,  86  Fed.  741. 

The  court  said :    "It  has  oftcn  boeii  decided  that  tlie 
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granting  or  denying  of  a  motion  for  a  new  trial  is  a  dis- 
cretionary  act,  w  hich  will  not  be  reviewed  on  writ  of 
error.  It  follows  that,  unless  there  be  a  special  reason 
therefor,  a  motion  for  a  new  trial  should  not  be  included 
in  the  transcript  of  the  record  taken  for  the  purpose  of 
prosecuting  a  writ  of  error.  It  is  therefore  ordered  that 
tile  costs  in  this  case,  caused  by  transcribing  and  print- 
ing  the  motion  for  a  new  trial,  be  not  taxed  against  the 
defendant  in  error;  or  that,  if  already  taxed,  the  amount 
thereof  be  deducted  upon  payment  of  the  balance  of  the 
costs  taxed.  The  costs  of  this  motion  shall  be  taxed 
against  the  plaintiff  in  error." 
(166) 
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PRINTING  BRIEFS. 

§  39.  In  Circuit  Court. 

40.  In  Circuit  Court  of  Appeala. 

41.  Ir  Supreme  Court. 

§  38.    In  Circuit  court. 

Case  No.  1.  Hussey  v.  Bradley  (1864;  N.  D.  N.  Y.) 
5  Blatchf.  210,  Fed.  Cas.  No.  6,946a  (in  equity). 

There  was  a  charge  for  printing  brief  and  supplement- 
al  brief  that  was  rejected  on  the  ground  that  there  was 
no  rule  or  order  of  court  requiring  tlie  printing.  The 
court  suggested  the  propriety  of  adopting  a  rule  cover- 
ing  the  costs  of  printing,  and  such  rule  was  afterwarda 
adopted,  as  appears  from  Dennis  v.  Eddy,  12  Blatchf. 
195,  Feíl.  (\is.  No.  3,793,  and  Hake  v.  Brown,  44  Fe<l. 
734. 

Case  No.  2.  Neff  v.  Pennoyer  (1875;  Or.)  3  Sawy.  335, 
Fed.  Cas.  No.  10,084  (atlaw). 

An  Ítem  of  forty-five  dollars  for  printing  brief  was 
objected  to.  Judge  Deady  held  that,  as  the  charge  was 
taxable  under  the  state  practice,  and  as  Eev.  St.  U.  S. 
§  918,gave  the  court  power  to  regúlate  the  practice  there- 
in  "as  may  l)e  necessary  or  convenient  for  the  advance- 
ment  of  justice,  and  the  prevention  of  delays  in  pro- 
ceedings,"  the  order  in  the  case  requiring  the  parties  to 
filo  briefs  was  a  proper  one,  and  the  expense  was  a  "nec- 
essarj'  disbursomont,"  within  the  rule  of  the  state  court, 
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and  should  be  taxed.  *'If  the  expense  was  incurred  under 
a  lawful  order  of  this  court,  it  is  a  necessary  disburse- 
ment,  and  ought  to  be  taxed  against  the  defendants.'- 
This  case  Avas  cited  with  approval  by  Judge  Blatchford 
in  The  Alice  Tainter,  14  Blatchf.  225,  Fed.  Cas.  No.  196, 
to  the  point  that  printing  done  under  general  rule  or 
special  order  of  the  court  was  a  necessary  disbursement, 
and  could  properly  be  taxed.  And  again  by  Judge  Bene- 
dict,  in  Simpson  v.  One  Hundred  and  Ten  Sticks  of 
Hewn  Timber,  7  Fed.  243,  where  it  was  said  (page  246)  : 
"Expenses  incurred  under  a  lawful  order  of  court  may 
be  taxed  as  part  of  the  costs,  and  inserted  as  part  of  the 
judgment  against  the  losing  party.  Neff  v.  Pennoyer,  3 
Sawv.  336,  Fed.  Cas.  No.  10,084." 

Case  No.  3.  Sackett  v.  Smith  (1891;  S.  D.  N.  Y.)  46 
Fed.  39. 

Judge  Coxe  said :  "It  seems  to  me  that  tlie  iteni  ob- 
jected  to  was  a  proper  disbursement,  and  should  be  taxed. 
It  frequently  happens  that  equity  causes  go  to  argument 
before  the  briefs  are  printed,  and,  where  the  argument 
proceeds  in  this  manner  without  objection,  there  can  be 
no  reason  for  holding  that  the  right  to  tax  such  disburse- 
ments  is  lost  because  the  printing  took  place  after  the 
commencement  of  the  argument." 

Case  No.  4.  Gird  v.  California  Oil  Co.  (1894;  S.  D. 
Cal.)  60  Fed.  1011. 

The  clerk  taxed  an  ítem  of  forty  dollars  for  print- 
ing brief.  Ross,  D.  J.,  held  that,  as  there  was  no  rule  of 
the  circuit  requiring  briefs  to  be  printed,  and  as  there 
was  no  special  order  made  in  the  case,  the  printing  must 
be  taken  to  ha  ve  beeu  volnntary,  and  the  expf^nRe  could 
not  be  taxed  as  co.sts. 
(1C8) 
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Case  No.  5.  Kelly  v.  Springtield  Ry.  Co.  (1897)  83 
Fed.  183. 

ítems  of  1389.10  and  $31.20  for  printing  brief  and 
supplemental  brief  were  reje<^led  by  the  clerk,  "in  accord- 
ance  with  tlie  general  praotice  of  the  coiirt,''  and  Judge 
Sage  held  that  the.v  were  properly  rejeeted,  beeause  "the 
eost  of  printing  briefs  is  not  taxable  in  thie  district" 
(page  185),  and  said  (page  187)  :  "In  no  case  is  the 
printing  of  the  record  and  of  briefs  a  taxable  eost,  ex- 
cept  where  there  is  a  rule  of  court  reqniring  the  same 
to  be  printed,  or  where  there  is  a  stipulation  to  the  same 
effect." 

Case  No.  6.  Luxfer  Prism  Patents  Co.  v.  Elkin» 
(1900;  E.  D.  Pa.)  99  Fed.  29  (in  equity). 

Judge  McPherson  said :  "The  expense  of  printing  the 
brief  is  nowhere  made  by  statute  a  part  of  the  taxable 
costs,  and  there  is  no  rule  or  practiee  in  this  circuit  per- 
mitting  it.  Neither  do  I  think  it  a  desirable  practiee  to 
establish,  for  it  would  enable  the  sueoessful  party  to  ini- 
pose  upon  the  other  excessive  eharges  for  printing,  or 
lead  to  constant  disputes  about  the  necessity  or  propriety 
of  the  matter  printed.     The  policy  in  this  state,  with 

rare  exceptions,  has  always  been  to  require  each  party 
to  a  lawsuit  to  bear  his  own  expenses,  and,  on  the  whole, 
the  rule  has  worked  well.  It  tends  to  restrain  litigatirm, 
and  it  certainly  prevents  some  abuses." 

§  40.    In  circuit  court  of  appeals. 

Bule  24  of  the  original  rules  of  the  circuit  courts  of 
appeals  required  briefs  to  be  printed,  but  those  rules  are 
silent  as  to  the  expense  of  the  printing  of  briefs. 
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Rule  15,  §  3,  of  the  admiralty  rules  of  the  second  cir- 
cuit,  allows  the  expense  of  printing  briefs  to  be  taxed. 
See  post,  e.  21,  "Costs  in  Circuit  Court  of  Appeals.*' 

Case  No.  1.  Lee  Injector  Mfg.  Co.  v.  Penberthy  Inject- 
or  Co.  (1901;  6th  Cir.)  48  C.  C.  A.  760, 109  Fed.  964. 

The  court  said:  "It  has  never  been  the  practice  of 
elther  the  supreme  court  or  this  court  to  allow  ascost» 
the  disburseinents  of  counsel  for  printing  briefs." 

Case  No.  2.  Kursheedt  Mfg.  Co.  v.  Naday  (1901;  2d 
Cir. )  48  C.  C.  A.  140,  108  Fed.  918. 

The  court  said :  "The  rule  in  this  court  for  many  years 
has  been  not  to  allow  the  suní  paid  for  printing  briefs 
or  arguments  as  part  of  the  taxable  costs  or  disburse- 
ments,  except  when  spccially  provided  for  by  rule.  In 
this  respect  the  practice  conforms  to  that  of  the  supreme 
court." 

§41.    In  supreme  coart. 

Kules  20  and  21  of  the  supreme  court  require  argu- 
ments and  briefs  to  be  printed,  but  make  no  provisión  as 
to  the  expense. 

Case  No.  1.  Ex  parte  Hughes  (1885)  114  U.  S.  548,  5 
Siip.  Ct.  1008. 

This  was  a  mandamus  proceeding  against  an  inferior 
court.  On  motion  to  tax  costs,  Waite,  C.  J.,  held :  "It 
has  never  been  the  practice  of  this  court,  in  cases 
brought  before  it  under  its  appellate  jurisdiction,  to  tax 
as  costs  disbursemonts  by  counsel  or  parties  for  printing 
brief.s.  We  seo  no  reason  for  adopting  a  difTerent  rule 
in  cases  within  our  original  jurisdiction." 
(170) 


CHAPTEK  XIV. 

MASTER'S  FEES  ON  ACCOUNTING,  ETC. 

f  42.  How  Master's  Fees  Determlned. 

(a)  Equlty  Rules. 

(b)  Decisions. 

43.  Who  Pays  Master. 

44.  Master's  Fees  Between  Parties. 

45.  Costs  On  Exceptions  to  Master's  Report. 

(a)  Equity  Rules. 

(b)  Decisions. 

§42.    How  master's  fees  determined — (a)  Equity  roles. 

Equity  rule  74  provides  that  the  party  at  whose  iu- 
stance  a  reference  is  made  shall  cause  the  matter  to  be 
presented  to  the  master  for  a  hearing  on  or  before  the 
next  rule  day.  If  he  omits  to  do  so,  the  adverse  party 
shall  be  at  liberty  to  proceed  before  the  master  "at  the 
costs  of  the  party  procuring  the  reference/' 

Equity  rule  82  provides  that  "the  compensation  to  be 
allowed  to  every  master  in  chancery  for  his  services  in 
any  particuh^r  case  shall  be  fixed  by  the  circuit  court  in 
its  discretion,  having  regard  to  all  the  circumstances 
thereof,  and  the  compensation  shall  be  charged  upon  and 
borne  by  sucli  of  tlie  parties  in  the  cause  as  the  court 
shall  direct." 

§  42b.    Decisions. 

Case  No.  1.  Doughty  v.  West,  Bradley  &  Cary  Mfg.  Co. 
(1870;  S.  D.  N.  Y.)  8  Blatchf.  107,  Fed.  Cas.  No.  4,030. 

The  court  ( Woodruff,  J.)  said :    "It  is  a  little  remark- 
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able  that,  while  tlie  statute  often  speaks  oí  causes  iu 
equity,  and  prescribes  the  fees  of  solicitors,  marshals, 
and  clerks  for  services  in  suits  in  equity,  the  statute  no- 
where  mentions  fees  of  masters." 

After  referring  to  the  fees  allowed  cí>iíimissi()ners, 
referees  in  admiralty,  and  so  on,  he  said:  "I  deem  it 
jnst  and  reasonable  to  fix  the  compensation  to  be  allow- 
ed to  the  master,  for  hearings  at  which  testimony  was 
taken,  argument  heard,  or  other  actual  service  in  the 
case  rendered,  at  ten  dollars  per  day,  and,  for  attending 
when  the  reference  was  adjourned  without  any  service 
rendered,  at  five  dollars  per  day." 

Case  No.  2.  Brldges  v.  Sheldon  (1880;  Vt. )  7  Fed.  17 
(in  equity). 

Judge  Wheeler  held  that  the  charges  of  a  stenograph- 
er  procured  by  the  niaster  to  take  down  the  oral  testi- 
mony of  witnesses  upon  the  hearing  before  hini  were  not 
part  of  the  taxable  costs  of  suit. 

Case  No.  3.  Middleton  v.  Bankers'  &  Merchants'  Tel. 
Co.  (1887;  E.  I).  Pa.)  32  Fed.  524. 

Judge  Butler,  in  a  case  where  the  interest*  were  large, 
and  the  work  of  the  master  was  considerable,  said  the 
master  "is  called  to  assist  the  court  in  discharging  its 
judicial  functions,  and  bis  compensation  may,  and 
should^  I  think,  be  measured  by  the  standard  of  judicial 
salaries.  The  highest  salary  paid  in  this  court  is  f  6,000, 
and,  if  the  master  is  compensated  as  the  judge  is  for  the 
same  period  and  extent  of  labor,  he  cannot  eomplain  of 
injustice."  He  found,  however,  that  tlie  master  had, 
previous  to  filing  his  first  account,  stated  that  he  would 
charge  f  1,000,  and  the  court  flxed  that  as  th<^  compensa- 
tion. 
(172) 
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Case  No.  4.  Untermeyer  v.  Freund  (1892;  S.  D.  N. 
Y.)  50  Fed.  77. 

Where,  in  a  design  patent  case,  the  master  found  only 
nominal  damages,  Judge  Coxe  said:  "The  master  has 
done  his  work  ably  and  well,  and  it  is  hoped  that  there 
will  be  no  difficulty  in  arriving  at  a  satisfactory  com- 
pensation.  Any  difference  on  the  subjeet  may,  perhaps, 
be  adjudged  by  a  reference  to  Doughty  v.  West,  Bradley 
&  Cary  Mfg.  Co.,  8  Blatchf.  107,  Fed.  Cas.  No.  4,030." 

Case  No.  5.  Brickill  v.  City  of  New  York  (1893;  S.  D. 
N.  Y.)  55  Fed.  565. 

Lacombe,  J.,  said :  "In  this  case  the  master\s  fees  are 
fixed  at  twenty  doUars  for  an  entire  day's  session  (both 
morning  and  afternoon),  ten  doUars  for  a  half  session, 
and  five  dollars  for  each  adjournnient.  As  to  this  latter 
ítem,  it  is  a  desirable  practice,  always,  to  pay  that  fee 
when  the  adjournment  is  had,  and  it  should  be  paid  by 
the  pai'ty  asking  for  the  adjournment." 

In  the  same  case,  at  a  subsequent  hearing  (55  Fe<l. 
565),  the  same  judge  said:  "The  complainant  entirely 
misapprehends  my  former  memorándum.  Wlien  a  par- 
ty  calis  a  witness,  he  is  to  pay  the  expenses  of  taking 
direct  and  re-direct  examination  of  that  witness.  His 
adversary  is  to  pay  the  expenses  of  taking  the  cross  and 
recroBS  of  the  same  witness.     As  to  apportioning  mas- 

ter's  fees:  When  a  session  is  taken  up  entirely  with 
taking  testimony,  tlie  expenses  of  taking  which  one  side 

is  to  bear,  the  master's  fees  for  that  session  are  to  be 
paid  by  that  side.  If,  however,  the  session  is  taken  up 
partly  with  taking  testimony  which  one  side  is  to  pay 
for,  and  partly  with  taking  testimony  which  the  other 
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side  is  to  pay  for,  the  master's  fee  fop  that  session  is 
properly  chargeable,  in  equal  shares,  to  both,  irrespec- 
tive  of  the  proportionate  amount  of  time  consumed  by 
both.  Sessions  consumed  in  whole  or  in  part  by  argu- 
ment  may  be  settled  for  in  the  same  way.  Time  con- 
sumed in  consideration  and  decisión  of  the  questions  in- 
volved,  and  in  preparing  the  report,  is  chargeable,  in 
equal  shares,  to  both  parties." 

Case  No.  6.  Finance  Committee  v.  Warren  ( 1897 ;  7th 
Cir.)  27  C.  C.  A.  472,  82  Fed.  525. 

Judge  Jenkins  said :  "A  master  in  chancery  occupiea, 
it  is  true,  a  position  of  responsibility  and  of  trust.  The 
court  looks  to  him  to  execute  its  decree  thoroughly,  ac- 
curately,  and  in  full  response  to  the  confidence  extended 
to  him.  His  compensation  should  be  measured  accord- 
ingly.  He  should  be  remunerated  for  the  actual  work 
done,  and  the  time  employed,  and  the  responsibility  as- 
sumed.  The  amount  of  the  compensation  should  Ix* 
fixed  with  due  regard  to  the  magnitude  of  the  interests 
involved,  and  to  the  responsibility  of  the  position.  The 
amount  of  such  compensation,  while  it  should  be  reji- 
sonable,  and  perhaps  liberal,  should  not  be  exorbitant. 
Possibly,  much  ground  for  complaint  would  be  avoided 
if  the  amount  of  compensation  could  be  determined  by 
some  fixed  standard;  yet  so  various  and  dissimilar  are 
the  Services  performed,  and  the  character  and  extent  of 
the  responsibilities  assumed,  that  it  might  work  injustice 
to  deal  with  such  matters  by  any  ironclad  rule.     *     ♦     ♦ 

"When  his  services  have  been  performed,  it  would,  of 
course,  be  agreeable  to  the  court,  and  relieve  it  of  re- 
sponsibility, if  the  parties  interested  could  agree  with 
the  master  upon  an  amount  of  compensation  satisfactory 
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to  both ;  but  iu  advance  of  the  appointmeut,  such  agree- 
ments  are  improper,  and  in  disrespect  of  the  court/' 

§  43.    Who  pays  master. 

Case  No.  1.  Alyers  v.  Dunbar  (1874)  12  Blatchf.  380, 
Fed.  Cas.  No.  9,990. 

There  was  a  decree  against  defendant  for  the  amount 
íound  due  by  the  master,  and  also  that  he  pay  the  master 
his  fees — $500 — allowed  to  him  by  the  court.  Defend- 
ant, having  appealed  from  the  decree,  refused  to  pay  tlie 
master,  and  the  latter  applíed  for  an  attachment,  which 
was  granted. 

Judge  Blatchford  said:  "The  82d  rule  [in  equity] 
prescribes  the  mode  in  which  an  officer  of  the  court  is  to 
be  compensated;  and  where  the  court  directs  which  of 

the  parties  is  to  be  charged  with  and  béar  the  compensa- 
tion  of  the  master,  whether  in  the  first  instance,  or  ulti- 
mately,  the  direction  must  be  carried  out,  as  between 
the  master  and  such  party,  however,  ultimately,  such 
party  may  be  entitled,  as  against  the  other  party  to  the 
suit,  to  relief  or  reimbursement  in  respect  of  the  amount 
paid  to  the  master." 

Case  No.  2.  Macdonald  v.  Shepard  (1882;  Mass.)  10 
Fed.  919. 

Judge  Lowell  said:  "üpon  the  application  of  the 
master  in  this  cause  or  an  allowance  of  |850  as  compen- 
sation  for  his  services  and  disbursements,  and  a  direction 
by  the  court  as  to  the  party  upon  whom  the  same  shall 
be  charged  and  by  whom  borne,  and  the  parties  having 
been  heard  thereon,  and  agreeing  that  the  amount  asked 
for  by  the  master  is  reasonable,  the  same  is  allowed ;  and 
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it  appearing  to  the  court  that  the  prevailing  practica  in 
this  distríct  in  cases  of  accounting  upon  adjudged  in- 
fringements  of  patents  is  that  the  master's  coinpensation 
is  charged  upon  and  borne  by  the  complainants  in  the 
first  instíince,  and  recovered  in  costs  if  the  final  decree 
is  for  the  complainants,  and  no  sufficient  cause  being 
shown  for  varying  such  practice  in  this  case,  it  is  or- 
dered  that  the  master's  compensation  in  this  case  be 
charged  upon  and  borne  by  the  complainant." 

Case  No.  3.  Urner  v.  Kayton  (1883;  S.  D.  N.  Y.)  17 
Fed.  539. 

0 

Judge  Wheeler  said :  "This  cause  has  now  been  heard 
on  motion  of  the  master  for  payment  of  his  fees  on  the 
accounting.  It  is  agreed  that  his  fees  amount  to  f  150. 
Each  party  insists  tliat  the  other  should  pay  them.  The 
questiou  now  is,  not  how  the  costs  shall  finaily  be  allow- 
ed  and  taxed  in  favor  of  eíther  party  against  the  other, 
which  can  be  determined  properlj^  only  at  the  making  of 
the  ñnal  decree,  but  is,  which  party  shall  pay  these  fees 
in  the  first  instance?  As  the  defendauts  have  been  ad- 
judged to  be  infringers,  and  decreed  to  account  for  the 
gains,  profits,  and  damages  of  their  infringement,  they 
are  to  go  forward  in  the  accounting,  and  bear  the  neces- 
sary  expenses  of  doing  so,  among  which  are  the  master's 
fees.  This  was  so  held  in  Bridges  v.  Slieldon  (Dist.  Vt. 
Oct.  Term,  1879).  Let  an  order  be  entered  that  the  de- 
fendants  pay  these  fees  within  fifteen  days  from  the  en- 

trv  of  the  order." 

%t 

Case  No.  4.  Briokill  v.  City  of  Now  York  (1893)  55 
Fed.  565. 

Judge  Ijacoinhe  fixed  the  rate  of  tlie  master's  ooinpen- 
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satíon  in  the  case,  and  said :  "When  the  master's  bilí  is 
adjusted  on  this  basis,  eacli  side  should  pay,  in  the  flrst 
instanoe,  for  its  own  adjournments,  and  for  the  costs, 
charges,  expenses,  ineludíng  stenographer's  fees,  and 
master's  fees  for  taking  its  own  direct,  redirect,  cross, 
or  re-cross  examination  of  auv  witness  or  witnesses." 

Case  No.  5.  United  States  Printing  Co.  v.  American 
Playing  Card  Co.  (1897;  W.  D.  Mich.)  81  Fed.  506. 

Judge  Severens  referred  to  the  apparent  conflict  be- 
tween  Macdonald  v.  Shepard  and  Urner  v.  Kayton, 
supra,  and  said : 

"Certainly  the  general  practice  in  cases  of  reference 
is  for  each  party  to  pay  his  own  costs  as  the  proceeding 
goes  forward,  and  for  the  court  ultimately  to  adjudge 
upon  whoni  the  payment  of  such  costs  ought  equitably  to 
be  devolved ;  and  I  can  hardly  think  Judge  Wheeler  in- 
tended  to  lay  down  a  rule  in  opposition  to  the  general 
one  which  governs  this  subject,  without  a  more  full  ex- 
position  of  the  grounds  and  principies  which  he  supposed 
justified  such  a  departure.  I  learn  that  the  practice  is 
not  at  all  uniform  in  the  dififerent  districts  in  the  cir- 
cuit.  I  gather  that  the  practice  of  requiring  the  defend- 
ant  to  pay  the  costs  obtains  only  to  a  limited  extent,  and 
that  the  other  practice  is  more  general ly  followed.  For 
the  purpose  of  settling  this  matter  for  the  practice  of 
this  court,  I  have  conferred  with  several  of  the  judges 
in  the  circuit,  and  we  all  agree  that  there  is  no  substan- 
tial  reason  why  the  general  practice  in  this  respect  upon 
reference  should  be  departed  from,  and  it  is  accordingly 
held  that  the  usual  practice  should  be  pursued  in  this 
and  other  such  cases;  that  is  to  say,  that  each  party 
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should  pay  tlie  costs,  upou  the  analogy  of  general  equity 
rule  67,  in  the  first  instance,  leaving  the  question  of  their 
final  disposition  to  be  d^termined  when  the  decree  is 
entered." 

§  44.    Master's  f  ees  between  parties. 

Case  No.  1.  Garretson  v.  Clark  (1878)  15  Blatchf.  70, 
Fed.  Cas.  No.  5,248. 

Plaintiflf  failed  to  show  profits  or  damages,  and  tlie 
master  reported  nominal  damages  only.  Blatchford,  J., 
awarded  costs  of  tlie  referenee  and  exceptions  to  the 
defendant. 

Case  No.  2.  Fisk  v.  West,  Bradley  &  Cary  Mfg.  Co. 
(1880)  19  O.  G.  545,  Fed.  Cas.  No.  4,830a.' 

No  basis  was  supplied  upon  which  the  master  could 
estímate  profits  or  damages,  and  he  reported  nominal 
damages  of  six  cents.  Judge  Blatchford  held  defendant 
entitled  to  the  costs  accruing  after  the  interlocutory  de- 
cree. 

Case  No.  3.  Bridges  v.  Sheldon  (1880;  Vt.)  7  Fed.  17. 

Judge  Wheeler  held:  "Both  parties  having  prevailed 
and  failed  to  some  extent,  upon  the  ítems  disputed  and 
litígated,  the  costs  will  be  apportíoned  according  to  the 
relative  importance  of  tlie  ítems  in  dispute  won  and  lost 
by  the  respective  parties,  and  the  time  and  expense  spent 
upon  each." 

Case  No.  4.  Mallory  Mfg.  Co.  v.  Fox  (1884;  íá.  D.  N. 
Y. )  20  Fed.  409. 

Upon  a  motion,  made  before  final  decree,  that  the 
court  fix  the  amount  to  be  borne  by  each  party,  Judge 
Wallace  said:  '"The  eighty-second  oqnity  rule  contení- 
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plates  that  the  court  shall  charge  the  master's  compen- 
sation  upon  such  of  the  parties  as  the  circumstances  of 
the  case  render  proper,  but  that  rule  is  for  the  benefit 
of  the  master,  and  is  to  be  enforced  upon  his  application 
and  for  his  protection.  It  cannot  be  invoked  by  a  party 
to  enable  him  to  coUect  of  the  opposite  party  disburse- 
ments  which  he  may  have  incurred,  and  which  can  be 
taxed  as  part  of  the  eosts  in  the  final  decree." 

Case  No.  5.  Spill  v.  Celluloid  Mfg.  Co.  (1886)  28  Fed. 
870. 

On  interlocutory  hearing  there  was  a  decree  for  ac- 
counting.  2  Fed.  707.  The  master  reported  neither 
damages  ñor  profits,  and  both  parties  excepted,  and  a 
motion  was  made  for  rehearing  and  dismissal  of  the  bilí 
on  new  evidence  brought  out  before  the  master,  and  in 
view  of  a  recent  supreme  court  decisión.  Justice  Blatch- 
ford  granted  the  motion  and  dismissed  the  bilí.  21  Fed. 
631.  Afterwards  there  was  an  appeal  from  the  clerk's 
taxation  of  costs,  in  which  he  disallowed  certain  charges 
fór  depositions  taken  under  a  commission,  depositions 
used  in  contempt  proceedings,  etc.  Judge  Wheeler  (28 
Fed.  870)  upheld  the  taxation,  and  as  to  the  master's 
fees  said : 

"The  costs  of  the  reference  to  the  master,  and  of  tho 
proceedings  for  contempt,  stand  by  thomselves,  and  depo- 
sitions taken  to  be  used  there  are  not  understood  to  be 
taxable  by  the  clerk,  as  depositions  under  the  rules  in 
equity  for  the  final  hearing  are.  Stimpson  v.  Brooks,  3 
Blatchf.  456,  Fed.  Cas.  No.  13,454;  Troy  Iron  &  Nail  Co. 
V.  Corning,  7  Blatchf.  16,  Fed.  Cas.  No.  14,197." 

Case  No.  6.  American  Diamond  Drill  Co.  v.  Sullivan 

Mach.  Co.  (1885)  32  Fed.  552. 

(179) 


§   44  MASTBR'S  FEES.  [Ch.   14 

There  had  been  an  interlocutory  decree  (American 
Diamond  Rock  Boring  Co.  v.  Solliyan  Mach.  Co.,  14 
Blatchf.  119,  Fed.  Cas.  No.  298),  and,  when  the  cane 
came  before  Judge  Shipman,  in  view  of  recent  reiasue 
expansión  decisions,  he  dismissed  the  bilí.     The  clerk 

disallowed  the  master's  fees — 1990 — in  taxing  the  costs, 
and  Judge  Sliipman  held  this  was  proper,  because  the 
olerk  had  no  powor  to  tax  master's  fees  without  an  order 
of  court;  biit  the  court  (Shipman,  J.)  allowed  the  fee, 
saying : 

*'I  see  no  controlling  reason  why,  upon  a  finding  that 
ít  never  was  an  infringer  of  the  patent,  as  properly  con- 
strued,  it  shoiild  pay  the  niaster  as  though  it  had  been 
an  infringer.  Tlie  sum  of  $990,  disbursed  by  the  defend- 
ant,  by  order  of  court,  to  the  master,  should  become  a 
part  of  the  costs,  and  should  be  added  to  the  $766.43,  as 
taxed  by  the  clerk.  I  concur  with  the  clerk  in  his  taxa- 
tion  of  the  other  iteuis  in  dispute,  and  in  the  reasons 
whicli  he  has  given  therefor  in  the  statement  annexed  to 
the  bilí  of  costs." 

Case  No.  7.  Hill  v.  Smith  (1887)  32  Fed.  753. 

The  master  refused  damages  to  complainant,  but  put 
the  costs  of  the  reference  upon  respondent.  Butler,  J., 
said  complainant  should  have  costs  to  date  of  the  decree, 
and  said : 

*'To  that  point  of  time  he  Avas  successful.  The  costs 
subsequently  created  aróse  from  the  prosecution  of  his 
claim  to  damages.  In  making  his  claim  he  was  unsuc- 
cessful.  In  view  of  the  circumstances,  he  should  bear 
the  costs  created  by  pressing  it.  The  result  shows  that 
they  were  unnecessarily  incurred.  If  he  had  been  de- 
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ceived  or  iiiisled,  or  by  otlier  meaus  iiidueed  by  the  re- 
spondent  to  set  up  and  prosecute  the  claim,  a  ditferent 
view  might^  and  no  doubt  would,  be  entertained.'- 

Case  No.  8.  Untermeyer  v.  Freund  (1892)  50  Fed.  77. 

The  master  found,  in  a  design  patent  case,  substantial 
profits,  in  additiou  to  the  $250  penalty,  and  Judge  Coxe 
directed  that  defendant  pay  the  master  s  fees,  the 
amount  to  be  determined  by  refereuce  to  Doughty  v. 
West,  Bradley  &  Cary  Mfg.  Co.,  8  Blatelif.  107,  Fed.  Cas. 
No.  4,030.  On  appeal  (56  Fed.  205)  the  deoree  was  a£- 
tirmed  with  eosts. 

Case  No.  9.  Hohorst  v.  Haniburg-Auíeríian  racket 
Co.  (1896)  76  Fed.  472. 

The  inaster  found  nominal  damages  only  for  infringe- 
ment  of  plaintiff's  patent,  and  it  appetired  that  the  valué 
of  his  (the  master's)  services  was  f550,  of  which  f200 
had  been  paid  by  plaintiff,  and  the  master  thought  the 
balance  should  be  apportioned.  Judge  Lacombe  held 
that  "complainant,  having  been  defeated  upon  the  ac- 
counting,  should  pay  the  master's  fees.  The  result  of 
the  litigation  shows  that  he  has  needlessly  harassed  de- 
fendant, and  it  would  be  inequitable  to  require  defendant 
to  pay  the  expenses  of  defending  himself  against  an  im- 

proper  claim." 

Case  No.  10.  Everett  v.  Haulenbeek  (1896)  77  Fed. 
12. 

The  master  found  in  favor  of  complainant,  but  there 
Í8  no  statement  as  to  the  amount.  The  master's  fee  was 
taxed  at  f  500,  of  which  |175  had  been  paid,  and  motion 
was  made  to  compel  payment  of  the  balance  by  defend- 
ant.   Lacombe,  C  J.,  said:    '^The  defendant,  H.,  by  con- 
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testing  complainaut's  clailu,  mude  it  necessary  to  cali 
upon  the  master  to  render  these  services,  and,  since  he 
is  the  defeated  party,  he  should  pay  them.  An  order 
directing  such  payment  will  be  made." 

§  45.    Costs  on  exceptions  to  master^B  report — (a)  Equity  mies. 

Equity  rule  84 :  "And  in  order  to  prevent  exceptions 
to  reporta  from  being  flled  for  frivolous  causes,  or  for 
mere  delay,  the  party  whose  exceptions  are  overruled 
shall,  for  every  exception  overruled,  pay  costs  to  the 
other  party,  and,  for  every  exception  allowed  shall  be 
entitled  to  costs,  the  costs  to  be  fixed  in  each  case  by  the 
court  by  a  standing  rule  of  the  circuit  court." 

§  45b.    Decisions. 

Case  No.  1.  Troy  Iron  &  Nail  Factory  v.  Corning 
(1872)  10  Blatchf.  223,  Fed.  Cas.  No.  14,198. 

In  taking  the  account,  the  plaintiff  greatly  exaggerat- 
ed  its  claim,  and  caused  a  great  waste  of  time,  and  re- 
covered  but  a  small  sum.  Justice  Nelson  held  that  no 
costs  accruing  before  the  master  should  be  charged  to 
either  party,  and  that,  "upon  the  same  principies  gov- 
erning  courts  of  equity,  no  costs  are  to  be  taxed  in  re- 
spect  to  the  exceptions  to  the  master's  report,  as  nearly 
all  of  them  were  overruled  by  the  court." 

Case  No.  2.  Fidelity  Ins.  &  Safe-Deposit  Co.  v.  Shen- 
andoah  Iron  Co.  (1889;  W.  D.  Va.)  42  Fed.  372. 

The  exceptions  to  the  master's  report  were  taken  by 
certain  bondhblders,  instead  of  by  the  plaintiff,  their 
trustee. 

Judge  Paul  said:  "It  is  true  that  the  bondholders 
are  not  parties  to  the  suit  by  ñame.  They  are  represent- 
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ed  by  their  trustee,  the  plaintiff  in  this  suit,  and  any  step 
taken  in  their  ñame  is  virtually  taken  in  the  ñame  of  the 
trustee.  They  are  really  the  parties  in  interest  in  the 
suit.  They  are  the  beneficiaries  under  the  mortgage, — 
the  cestuis  que  trust;  and  in  flling  exceptions,  by  eounsel, 
the  bondholders  are  only  doing  what  the  trustee  might 
do,  and  the  court  sees  no  difficulty  in  entering  a  decree 
against  the  trustee  for  costs,  in  the  event  the  bondhold- 
ers fail  to  sustain  their  exceptions.  It  would  be  entirely 
impracticable  to  make  all  the  bondholders  parties  def  end- 
ant  to  the  suit,  or  to  have  them  file  exceptions  in  their 
own  ñames  to  the  master's  report.  They  are  represented 
by  eounsel  throughout  the  proceedings.  This  objection 
the  court  considers  purely  technical,  and  cannot  be  sus- 
tained." 
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57.  Docket  Fee  in  Circuit  Court  of  Appeals. 
68.  Docket  Fee  in  Supreme  Court. 

§  46.    Statutes. 

líev.  St.  §  823:  ^*The  following  and  no  other  com- 
pensation  shall  be  taxed  and  allowed  to  attorneys,  solicit- 
ors,  and  proctors  in  the  courts  of  the  United  States,  to 
district  attorneys,   clerks  of  the  circuit  and   district 

courts,  marshals,  commissioners,  witnesses,  jurors,  and 
printers  in  the  several  states  and  territories,  except  in 
cases  otherwise  expressly  provided  by  law.  *  *  *" 
Section  824:  "On  a  trial  before  a  jury  in  civil  or 
criminal  causes,  or  before  referees,  or  on  a  final  hearing 
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in  equity  or  admiralty,  a  docket  fee  of  twenty  dollars : 
provided,  that  in  cases  of  admiralty  and  maritime  juris- 
dictíon,  where  the  libelant  recovers  less  than  fifty  dol- 
lars, the  docket  fee  of  his  proctor  shall  be  but  ten  dollars. 

"In  cases  at  law,  when  judgment  is  rendered  without 
a  jury,  ten  dollars. 

"In  cases  at  law,  when  the  cause  is  discontinued,  five 
dollars. 

"For  each  deposition  taken  and  admitted  in  evidence 
in  a  cause,  two  dollars  and  fifty  cents." 

Section  983 :  "The  bilí  of  fees  of  the  *  ♦  ♦  attor- 
ney     ♦     ♦     ♦     shall  be  taxed  by  a  judge  or  <*lerk  of  the 

court,  and  be  included  in  and  form  a  portion  of  a  judg- 
ment or  decree  against  the  losing  party." 

Similar  provisions  appear  for  the  first  time  in  Aet 
Feb.  26,  1853,  c.  80  (10  Stat.  162). 

§  47.    Trial  or  final  hearing  necessary  to  recovery  of  attomey's 

i€€8« 

Case  No.  1.  Stimpson  v.  Brooks  (1856)  3  Blatchf. 
456,  Fed.  Cas.  No.  13,454. 

There  was  an  attempt  to  tax  deposition  fees  for  afli- 
davits  nsed  by  defendant  in  opposing  a  motion  for  in- 
jnnction,  which  motion  was  denied.  Judge  Betts  held 
that  whether  the  affldavits  might  be  appropriately  term- 
ed  "depositions"  or  not  was  immaterial,  because  they 
were  not  nsed  on  a  hearing  that  w^as  final,  bnt  only  pre- 
liminary,  and  said:  "It  is  the  costs  on  final  hearing 
alone  which  are,  by  the  statnte,  chargeable  by  one  party 
against  the  other."  He  added  that,  had  the  afiSdavits 
been  admitted  in  evidence  on  the  final  hearing,  he  should 
have  had  no  doubt  that  they  might  be  taxed  as  deposi- 

tions. 
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Case  No.  2.  Troj  Irou  &  Nail  Factory  v.  Corniírj: 
(1869)  7  Blatchf.  1(5,  Fed.  Cas.  No.  14,197. 

Justice  Nelsou  said  of  the  statute  of  1853:  "It  ap- 
plies,  in  cases  at  coinmon  law,  where  depositions  are 
given  in  evidence  on  the  trial,  and  in  suits  in  equity, 
where  depositions  are  read  at  the  hearing.  Stimpson  v. 
Brooks,  3  Blatehf.  450,  Fed.  Cas.  No.  13,454." 

Case  No.  3.  Jerman  v.  Stewart  (1882)  12  Fed.  271- 
278. 

Judge  Hammond  said :  "The  use  of  the  deposition  on 
the  trial  is  what  entitled  the  attorney  to  the  fee.  Stimp- 
son V.  Brooks,  supra." 

Case  No.  4.  Cahn  v.  Qung  Wah  Lung  (1886)  28  Fed. 
396. 

The  suit  was  dismissed  on  complainant's  motion,  and 
at  his  costs,  with  defendant's  eonsent,  before  eoming  to 
a  hearing.  Judge  Sawyer  held:  "There  having  been 
no  hearing,  the  depositions  were  not  introduced  in  evi- 
dence. The  solicitor's  fees  for  taking  depositions  are 
only  allowed  for  ^each  deposition  taken  and  admitted  in 
evidence.' " 

Case  No.  5.  Spill  v.  Celluloid  Mfg.  Co.  (1886)  28 
Fed.  870. 

Judge  Wheeler  held  that  deposition  fees  could  not  be 
taxed  on  depositions  taken  before  a  master  on  an  ae- 
counting,  or  on  depositions  taken  in  a  contempt  proceed- 
íng,  even  when  they  were  used  on  a  subsequent  motion 
for  rehearing,  which  resulted  in  a  dismissal  of  the  bilí, 
saying :    "There  does  not  seem  to  be  any  provisión  of  law 

for  taxing  them  dififerently  because  they  come  to  be  used 

for  other  purposes." 
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Case  No.  6.  Caliu  v.  .Moiiroe  (1886)  29  Ped.  675. 

On  tlie  trial  the  court  directed  a  verdict  for  defendaiits 
after  the  openiug  statement  of  plaintiff's  counsol  to  the 
jury.  The  clerk  deelined  to  tax  deposition  fees  in  favor 
of  defendant's  attorney,  who  attended  the  taking  of  dep- 
ositions  on  behalf  of  plaintiff.  Judge  Severens  held 
that  the  depositions  had  not  been  admitted  in  evidence 
(citing  Stimpson  v.  Brooks,  3  Blatehf.  456,  Fed.  Cas. 
No.  13,454),  and  confirmed  the  clerk's  action. 

Case  No.  7.  James  DalzelPs  Son  &  Co.  v.  The  Daniel 
Kaine  (1887)  31  Fed.  746. 

Judge  Acheson  refused  to  tax  a  proctor's  deposition 
fees  for  depositions  taken  bef ore  a  commissioner  appoint- 
ed  to  make  distribution  of  a  fund  in  the  registry  of  a 
court  of  admiralty  (citing  Stimpson  v.  Brooks,  and 
Troy  Iron  &  Nail  Factory  v.  Corning),  saying   it  was 

not  the  practice  to  tax  the  fees  in  such  coUateral  pro- 
ceeding. 

Case  No.  8.  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P. 
Ry.  Co.  (1887)  32  Fed.  684. 

An  intervener  filed  a  petition  to  recover  damages  of 
the  receivers  for  the  burning  of  hay,  etc.,  by  the  negli- 
gent  operation  of  a  locomotive.  The  petition  was  grant- 
ed,  and  there  was  a  recovery.  The  intervener,  subse- 
quent  to  the  confirmation  of  the  master's  report  by  the 
court,  sought  to  have  docket  and  deposition  fees  taxed. 
This  Judge  Thayer  refused,  saying  that  such  a  termina- 
tion  of  an  intervening  cause  is  not  "a  final  hearing  in 
equity,''  within  the  meaning  of  the  statute,  and  cited 
Doughty  V.  West,  Bradley  &  Cary  Mfg.  Co.,  8  Blatehf. 
107,  Fed.  Cas.  No.  4,030 ;  Dedekam  v.  Vose,  3  Blatehf. 
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154,  Fed.  Cas,  No.  3,731;  Beckwitli  y.  Easton,  4  Ben.  358, 
Fed.  Cas.  No.  1,212 ;  Stimpson  v.  Brooks,  3  Blatchf .  456, 
Fed.  Cas.  No.  13,454;  and  Spill  v.  Celluloid  Mfg.  Co., 
28  Fed.  870. 

Case  No.  9.  Missouri  Pac.  Ky.  Co.  v.  Texas  &  P.  Ky. 
Co.  (1889)  38  Fed.  775. 

An  interveiier'H  petition  was  referred  to  a  speeial  mas- 
ter,  wlio  heard  the  oral  testimony  of  witiiesses,  whioh 
was  taken  down  in  writing.  The  íntervener,  being  suc- 
cessful,  asked  that  attorney's  fees  for  depositions  be  tax- 
ed  in  his  favor. 

Judge  Pardee  said:  "Petitious  by  strangtrs  to  the 
suit  to  be  paid  sums  of  money  on  accpunt  of  the  opera- 
tions  of  the  oflQcers  of  the  court  growing  out  of  the  man- 
agement  of  the  property  in  the  custody  of  the  court  are 
mere  interlocutory  applications  therein  (see  2  Daniell, 
Ch.  Pr.  1567)  ;  and  the  orders  thereon,  whether  grant- 
ing  or  refusing  the  prayer  of  the  application,  are  not 
final  hearings  or  deerees,  within  the  meaning  of  sec- 
tion  824  of  the  Kevised  Statutes,  and  no  dooket  fee  for 
final  hearing  should  be  taxed  therein." 

Case  No.  10.  Sloss  Iron  &  Steel  Co.  v.  South  Carolina 
&  G.  R.  Co.  (1896)  75  Fed.  106. 

A  trial  at  law  was  commenced,  and  a  wituess  was 
swom.  How  far  it  proceeded  does  not  appear;  but  be- 
cause  of  a  ruling  of  the  court  directing  a  verdict,  certain 
depositions  taken  by  defendant  were  not  used  on  the 
trial.  The  clerk  taxed  costs  in  favor  of  plaintiíT  upon 
them,  and  Judge  Sinionton  held  that,  as  they  were 
"taken  and  admitted  in  evidence  in  a  cause,"  the  fees 
were  taxable,  and,  after  quoting  froin  Troy  Iron  &  Nail 
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Factory  v.  Corning,  said :  "The  service  in  taking  a  dep- 
osition  ia  rendered  when  it  is  taken,  and  for  this  com- 
pensa tion  is  given.  Merely  reading  or  listening  to  it 
during  the  trial  is  service  of  another  character.  The 
exception  is  disallowed." 

Case  No.  11.  Kaempfer  v.  Taylor  (1897)  78  Ped.  795. 

Judge  Townsend  said :  "After  defendant  liad  closed 
his  case,  the  court,  upon  motion  of  complainant  for  a 
discontinuance,  made  an  order  *that  this  cause  be,  and 
the  same  is  herebj',  discontiniied,  without  prejudice,  up- 
on the  paynient  of  defendant's  costs  to  be  taxed;  and 
further,  that  certain  testimony  on  behalf  of  defendant, 
and  now  on  file  with  the  clerk  of  this  court,  niay  be  used 
by  this  defendant  in  any  suit  brought  by  this  complain- 
ant against  this  defendant  on  tlie  patent  here  in  suit.' 
♦  ♦  ♦  xhese  depositions,  although  taken  in  this 
cause,  were  not  admitted  in  evidence  therein.  The  or- 
der of  court  only  provided  for  their  admission  in  evi- 
dence in  sucli  suits  as  might  thereafter  be  brought.  The 
taxation  for  depositions  is  disallowed." 

Case  No.  12.  Barnardin  v.  Northall  (1897)  83  Ped. 
241. 

Complainant  had  leave  to  file  an  amended  bilí  on  pay- 
ment  of  costs,  and  defendant  claimed  attornev's  fees  on 
depositions  taken  by  complainant  before  amendment  of 
the  bilí.  Judge  Baker  held:  "When  the  costs  were 
taxed  in  this  case,  the  statutory  ccmditions  had  not  been 
complíed  with.  The  depositions  had  been  taken,  but 
they  had  not  been  admitted  in  evidence.  Attorney's 
fees  upon  them  were  therefore  not  taxable,  and  the  taxa- 
tion by  the  clerk  was  correct.'^ 
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§  48.    ''Tríal"  and  ''final  hearing"  defined. 

Case  No.  1.  Goodyear  Dental  Vulcanite  Co.  v.  Osgood 
(1877)  2  Ban.  &  A.  529,  Fed.  Cas.  No.  5,594. 

Judge  Shepley  said :  "In  the  taxatíon  of  costs,  *final 
hearing'  is  to  be  considered  as  the  submission  of  a  cause 
in  equity  for  the  determination  of  the  court,  so  that  the 
<íase  may  be  finally  disposed  of  upon  bilí  and  answer,  or 
bilí,  answer,  and  replication,  or  upon  pleadings  and 
proofs,  or  otherwise  after  the  case  is  at  issue." 

Case  No.  2.  Strafer  v.  Carr  (1881)  6  Fed.  466. 

Judge  Swing  said:  "I  think  it  [trial  before  a  jury] 
was  intended  to  apply  only  to  such  cases  in  which  the 
controversy  was  disposed  of  by  a  verdict  of  a  jury,  and 
judgment  was  rendered  thereon." 

Case  No.  3.  Coy  v.  Perkins  (1882)  13  Fed.  111. 

Mr.  Justice  Gray  said  that  "it  is  only  where  some 
question  of  law  or  fact,  involved  in  or  leading  to  the 
final  disposition  actually  made  of  the  case,  has  been  sub- 
mitted,  or  at  least  presented  to  the  consideration  of  the 
court,  that  there  can  be  said  to  have  been  a  final  hear- 
ing which  warrants  the  taxatíon  of  a  solicitor's  or  proc- 
tor's  fee  of  twenty  dollars." 

Case  No.  4.  Andrews  v.  Colé  (1884)  20  Fed.  410. 

Judge  Wallaee  said:  "The  consideration  of  the  bilí 
is  a  hearing,  and  is  final  when  it  results  in  the  final 
disposition  of  the  cause." 

Case  No.  5.  Wooster  v.  Ilandy  (1885)  23  Fed.  49. 

Judge  Blatchford,  after  reviewing  the  decisions,  said 
(page  56)  :  "The  conclusión  from  the  considerations 
above  stated,  supported,  as  they  appear  to  be,  by  all  the 
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cases  cited,  except,  perhaps,  that  of  Goodyear  v.  Sawyer 
[17  Fed.  2],  is  that,  to  constitute  ^a  final  hearing  in 
equity  or  admíralty/  within  the  meaning  of  section  824, 
there  must  be  a  hearing  of  the  cause  on  its  merits ;  that 
is,  a  submission  of  it  to  the  court  in  such  shape  as  the 
parties  choose  to  give  it,  with  a  view  to  a  determination 
whether  the  plaintiff  or  libelant  has  made  out  the  case 

stated  by  him  in  his  bilí  or  libel  as  the  ground  for  the 
permanent  relief   which   his  pleading  seeks,   on   such 

proofs  as  the  parties  place  before  the  court,  be  the  case 

one  of  pro  confesso,  or  bilí  or  libel  and  ánswer,  or  plead- 

ings  alone,  or  pleadings  and  proofs.    Ñor  does  it  detract 

from  the  forcé  of  this  conclusión  that  what  is  called  an 

'interlocutory  decree,'   as  distinguished   from  a   'final 

decree,'  is  often  entered  as  the  result  of  a  decisión  on  a 
final  hearing." 

Case  No.  6.  McLean  v.  Clark  (1885)  23  Fed.  861. 

Judge  Brown  said :  "The  practice  in  this  connection 
is  well  settled  that  it  is  only  such  decrees  as  decide  ques- 
tions  or  directions  for  the  future  judgment  of  the  court 
that  are  final  decrees  from  which  an  appeal  will  lie  to 
the  supreme  court.  Beebe  v.  Russell,  19  How.  (U.  S.) 
283." 

Case  No.  7.  Mereartney  v.  Crittenden  (1885)  24  F(h1. 
401. 

Judge'  Sawyer  quoted  the  rule  as  stated  by  Judge 
Blatchford  in  Wooster  v.  Handv  (in  terms  as  above 
quoted),  and  adopted  it  "as  better  supported  by  authori- 
ty,  as  well  as  reason,  as  to  the  proper  construction  of  the 
provisión  of  section  824  in  question." 

Case  No.  8.  Partee  v.  Thomas  (1886)  27  Fed.  429. 

(191) 


§  48       ATTORNEY'S  DOCKBT,  ETC.,  PEES.       [Ch.  15 

Ilammond,  J.,  said :  "I  have  not  the  least  doiibt  that 
congress  meant  to  give,  in  every  equity  and  admiralty 
case,  a  taxed  fee  of  twenty  doUars  whenever  and  liow- 
ever  it  was  finally  ended,  with  the  single  exception  spe- 
cifically  mentioned  in  the  statute,  and  that  ít  did  not 
intend  to  merely  provide  a  fee  for  the  ceremony  of  try- 
ing  the  case  before  the  judge  on  its  merits,  leaving  all 
other  Services  unprovided  for,  and  without  any  fee  at 
all,  and  devolving  upon  the  court  in  those  cases  to  de- 
termine, on  facts  not  in  the  record,  whether  or  not  tlioy 

were  so  far  tried  ^on  the  merits'  as  to  be  charged  for 
in  the  bilí  of  costs,  and  thus  substituting  those  words 
^tried  on  the  merits'  for  ^flnal  hearing,'  as  used  in  the 
statute." 

Case  No.  9.  Louisville  &  N.  R.  Co.  v.  Merchants'  C.  & 
S.  Co.  (1892)  50  Fed.  449. 

Judge  Hammoud,  after  a  review  of  the  cases,  says  \u' 
adheres  to  his  opinión  expressed  in  Goodyear  v.  Sawyer, 
17  Fed.  2,  and  Partee  v.  Thomas, — that  "this  docket  feti 
is  taxable  in  every  equity  and  admiralty  cause,  'wherever 
and  however  it  is  finally  ended.' " 

Case  No.  10.  Cárter  v.  Sweet  (1897;  S.  D.  Cal.)  84 
Fed.  16. 

Judge  Wellborn  says  the  construction  "which  is  do- 
terminative  here,  and  upon  which  the  cases  seem  to  be 
agreed,  or,  at  least,  with  which  none  ai'e  at  variance/'  is 
that  "in  the  leading  case,"  Coy  v.  Perkins,  13  Fed.  111. 

Case  No.  11.  The  Mount  Edén  (1898)  87  Fed.  483. 

Judge  De  Haven  held :  "A  final  hearing,  within  the 
meaniug  of  the  statute,  is  a  submission  of  a  case  for  de- 
termination  upon  its  merits,  or  the  submission  of  some 
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que-stiou,  the  disposition  of  which  finally  ends  the  case* 
Cov  V.  Perkins,  13  Fed.  111." 

Case  No.  12.  Peck,  Stow  &  Wilcox  Co.  v.  Fray  (1899; 
Coiin.)  92  Fed.  947. 

Appeal  liad  beeu  taken  from  an  order  for  preliiiiinary 
injuuctiou,  and  the  order  reversed,  with  costs.  Held 
not  a  final  lieariug,  but  final  ouly  as  to  the  interlociitory 
motion,  and  a  doeket  fee  not  taxable. 

Case  No.  13.  De  Roux  v.  Girard  ( 1899 ;  E.  D.  Pa. )  92 
Fed.  948. 

Judye  McPherson  said:     "The  decisions  are  not  in 

complete  harmony  upon  the  questlon  what  constltiitetí 

a  final  hear¡n<> ;  but  we  need  not  examine  them  now,  for 

it  further  appears  tliat  ilrs.  llunsworth  signed  the  fol- 

lowing  stipulatiou :     ^I  horeby  agree  to  the  above  dis- 

continuance;'  and  this,  as  it  seems  to  us,  relieves  the 

pending  (*ontroversy  of  all  difticiilty.    We  think  that  the 

case  was  disposed  of  by  consent  of  parties,  and  not  by 

any  action  that  could  be  constnied  as  'a  hearing/  either 

final  or  otherwise.     So  far  as  the  doeket  fee  of  twenty 
dollars  is  concerned,  the  appeal  is  sustained.'' 

Case  No.  14.  St.  Matthew's  Sav.  Bank  v.  Fidelitv  & 

Casualty  Co.  (1900;  S.  C.)  105  Fed.  161  (at  law). 

By  a  consent  order,  the  case  was  referred  to  a  special 

master  to  hear  and  decide  all  of  the  issues  of  law  and 
fact  involved  therein.    The  court  treate<l  the  findings  as 

a  special  verdict,  and  entered  judgment  thereon.    Judge 

Simonton  held  that  this  was  a  trial  before  a  referee, 

under  section  824. 
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§  49.     Attomey's  deposition  fee — Decisions. 

Case  No.  1.  Troy  Ii'on  &  Nail  Faetory  v.  Corning 
(1869)  7  Blatchf.  16,  Fed.  Cas.  No.  14,197. 

The  question  as  to  the  solicitor's  fees  for  depositions 
aróse  in  regard  to  oral  testimony  taken  by  the  master 
on  the  accounting  before  him. 

Justice  Nelson,  referring  to  the  statute  of  1853,  said: 
'Tliis  relates  to  testinionj-  taken  out  of  court,  under  au- 
thority  which  will  entitle  it  to  be  read  as  evidence  In 
court,  and  has  no  relation  to  oral  testimony  taken  in 
court,  or  before  a  master.  It  applies,  in  cases  at  com- 
mon  law,  where  depositions  ai'e  given  in  evidence  on  the 
trial,  and,  in  suits  in  equity,  where  depositions  are  read 
at  the  hearing.  Stimpson  v.  Brooks,  3  Blatchf.  45(5, 
Fed.  Cas.  No.  13,454." 

Case  No.  2.  Beekwith  v.  Easton  (11^70)  4  Ben.  357, 
Fed.  Cas.  No.  1,212. 

Judge  Beuedict  held:  "The  fact  that  a  ivitness  was 
examined  de  hene  csse  does  not  prevent  allowance  of  his 
fees  for  attending  the  trial  in  person.  If  he  attended 
the  trial  in  good  faith,  and  was  examined,  his  fees  are 
taxable,  and  also  the  proctor's  fee  for  his  deposition, 
if  the  same  was  taken  and  admittcd  in  evidence." 

Case  No.  3.  Jerman  v.  Stewart  (1882;  W.  D.  Tenn.) 
12  Fed.  271. 

By  agreement,  certain  depositions  taken  in  a  staí  * 
court  case  were  to  be  used  in  the  federal  court  case  by 
either  party,  and,  on  taxation  of  costs,  the  clerk  allowed 
attomey's  fees,  which  were  objected  to.  Judge  Ham- 
mond  overruled  the  objections,  saying  (page  277)  • 
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"The  statute  gives  to  the  attorney,  *for  each  deposi- 
tion  takcQ  and  admitted  in  evidence  in  a  cause,  $2.50.' 
Rev.  St.  §  824.  This  does  not  mean  that  the  depositions 
shall  be  formally  taken,  and  the  fees  allowed  only  for 
such  as  are  formally  taken,  but  for  those  that  are  taken 
in  any  way  and  admitted  in  evidence.  The  use  of  the 
deposition  on  the  trial  is  what  entitled  the  attorney  to 
the  fee.  Stimpson  v.  Brooks,  3  Blatchf.  456,  Fed.  Cas. 
No.  13,454.  ♦  ♦  ♦  The  parties  here  agreed,  for  their 
convenience,  to  use  depositions  already  taken,  and,  to 
all  intents  and  purposes,  they  stood  in  all  respects  pre- 
cisely  as  if  taken  in  the  usual  way,  except  that  they 
saved  the  costs  of  retaking.  This  fee  is  not  a  part  oí 
the  cost  of  taking  the  deposition,  but,  like  the  docket 
fee,  is  an  allowance  to  the  attorney  as  taxable  costs  for 
his  professional  services  in  the  case,  and,  unless  the 
agreemeut  of  the  pai*ties  waives  it,  it  is  as  much  tax- 
able as  any  other  costs." 

Case  No.  4.  Green  v.  French  (1882)  5  N.  J.  Law  J. 
228  (cited  by  Blatchf ord,  J.,  23  Fed.  58). 

"In  the  circuit  court  for  the  district  of  New  Jersey, 
there  was  a  stipulation  that  the  testimony  taken  in  the 
case  should  be  used  in  thirteen  other  cases,  ünder  the 
stipulation,  ninety-five  depositions  taken  and  admitted 
in  evidence  in  the  first  case  were  used  in  the  thirteen 
other  cases.  Judge  Nixon  held  that  the  fee  of  two  dol- 
lars  and  fifty  cents  was  taxable  for  each  deposition  in 
each  one  of  the  fourteen  cases." 

Case  No.  5.  The  Sallie  P.  Linderman  (1883;  N.  J.)  22 
Fed.  557  (in  admiralty). 

Nixon,  J.,  said :     "In  this  district  it  is  the  practice  in 
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admiralty  cases,  after  issue  joined  by  the  pleadings, 
to  refer  the  case  to  a  commissioner  to  take  the  testi- 
inouy.  See  rule  19  in  admiralty.  The  depositions  are 
returned  to  the  court,  and  are  admitted  in  evidence  by 
the  judge  in  deciding  the  cause.  Twenty-one  such  depo- 
sitions were  taken  and  returned  in  the  present  case,  and 
were  the  solé  evidence  used  in  its  decisión.  Being  tak- 
en and  admitted  in  evidence  in  the  cause,  the  clerk  has 
properly  taxed,  as  costs  to  the  proctor  of  the  prevail- 
ing  party,  $2.50  for  each  one.  Troy  Iron  &  Nail  Factory 
V.  Corning,  7  Blatchf.  16,  Fed.  Cas.  No.  14,197;  Jerman 
V.  Stewart,  12  Fed.  278." 

Case  ]So.  tí.  In  re  Strauss  v.  Meyer  (1884)  22  Fed. 
467. 

In  a  suit  for  infringemeut,  a  special  examiner  liad 
been  appointed  to  take  testimony  prior  to  the  granting 
of  a  preliminary  injunction,  and  for  such  testimony, 
and  also  that  before  the  master  who  took  an  account- 
ing,  the  clerk  allowed  deposition  fees.  As  to  these 
Ítems,  Judge  Treat  said : 

^'The  party  is  not  entitled  to  counsel  fees  for  witness- 
es  called  before  the  master,  and  I  doubt  whether  he  is 
entitled  tí)  fees  for  witnesses  called  before  the  special 
examiner.  Testimony  taken  before  a  special  examiner 
is  not  in  the  nature  of  depositions  taken  at  dififerent 
places  where  a  party  may  be  compelled  to  go,  and  I  will 
allow  nothing  of  the  kind.  I  think  it  is  outside  of  the 
fee  bilí,  and  outside  of  the  reason  of  it.  The  party  has 
to  appear  and  conduct  the  case  before  the  special  exam- 
iner who  is  appointed  therefor,  and  to  charge  fees  for 
the  witnesses  called  before  the  special  examiner  is  out- 
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side  of  the  rule  of  taking  depositions.  If  such  deposi- 
tions  were  taken  elsewhere  than  before  the  special  ex- 
aminer,  then  yon  are  entitled  to  ?2.50  fop  each  wit- 
ness." 

Case  No.  7.  Wooster  v.  Handy  (1885)  23  Fed.  49-57. 

As  to  depositions  stipulated  froin  oiie  case  into  an- 
other,  and  adraitted  in  evidence,  Justice  Blatchford  said 
(page  58) : 

"Thé  eontention  of  the  plaintiff  here  is  that  the  fee  for 
a  deposition  cannot  be  taxed  in  any  other  suit  than  that 
in  whieh  it  was  taken ;  that  it  is  not  enough  that  the  dep- 
osition is  *admitted  in  evidence  in  a  case,'  but  it  muKt 
be  taken  in  the  same  cause;  that  the  object  of  the  stipu- 
lations  and  orders  ^^as  to  save  the  labor  and  expense  of 
taking  the  depositions  more  than  once;  and  that  there- 
fore  they  cannot  be  charged  for  as  actually  taken,  wheii 
they  were  not  actually  taken.  The  question  has  boen 
before  this  court.  In  Simón  v.  Neumann  [not  reported] 
the  depositions  of  thirty-eiglit  witnesses,  taken  in  au- 
other  suit  in  this  court,  heard  at  a  diflferent  time,  were 
admitted  in  evidence  by  virtue  of  a  stipulation  that  ^all 
the  evidence  taken  for  the  final  hearing'  on  both  sides,  in 
the  other  suit,  'may  be  read  on  the  ñnal  hearing  herein, 
with  the  same  forcé  and  effeet  as  if  taken  herein.'  On 
taxation,  the  clerk  disallowed  the  charge  of  $2.50  for 
each  of +he  thirty-eight  depositions,  and  Judge  Wallace, 
in  July,  1884,  after  hearing  counsel  for  both  parties,  af- 
firmed  the  taxation.  No  distinction  favorable  to  the 
allowance  of  the  fee  can  be  taken  between  the  case  of 
Simón  V.  Neumann  and  the  present  cases,  and  it  is  prop- 
er  that  the  ruling  in  that  case  should  be  followed  as  the 
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law  of  this  Circuit,  as  tho  taxations  in  the  present  cases, 
in  October,  188i,  were,  as  to  this  point,  based  on  the 
ruling  of  this  court  in  Simón  v.  Neumann/' 

Again,  as  to  depositions  of  witnesses  sworn  in  more 
cases  than  one,  he  held  (page  63)  : 

^'The  language  of  section  824  is,  ^for  each  deposition 
taken  and  admitted  in  evidence  in  a  cause,  two  dollars 
and  fifty  cents/  The  act  of  1853  (10  Stat.  162)  said, 
Mn  the  cause.'  Each  of  the  depositions  allowed  for  was 
taken  and  admitted  in  evidence  in  each  suit  in  which  it 
was  entitled.  It  was  for  the  parties  to  agree  that  the  fee 
should  be  taxed  but  once  for  the  group  of  cases,  if  that 
was  to  be  the  rule.  Otherwise,  the  fee  was  taxable,  be- 
cause  the  deposition  was  taken  in  each  case,  and  ad- 
mitted in  evidence  in  each  case,  although  the  writing  was 
not  repeated  for  each  case.  Where  several  cases  are 
heard  at  the  same  time,  on  one  argument,  a  docket  fee 
is  always  taxed  in  each  case." 

Case  No.  8.  American  Diamond  Rock  Boring  Co.  v. 
Sheldon  (lé86)  28  Fed.  217  (three  cases  of  same  plain- 
tiíF  against  diflferent  defendants) .  Judge  Wheeler  said : 
"Testimony  was  taken  in  one  of  the  cases  under  a 
stipulation  that  it  should  be  allowed  and  used  in  the 
otlier  cases,  to  have  tlie  like  effect  in  each  cause  as  if 
taken  tlierein.  Tlie  defendants  claim  a  solicitor's  fee  of 
f2.50  for  each  deposition  in  each  cause.  Tliese  deposi- 
tions were  not  taken  in  each  cause,  and  used  therein, 
but  written  down  only  once ;  but  were  taken  in  one  only, 
and  used  by  stipulation  in  the  others.  They  fall,  there- 
fore,  within  tlie  decisión  of  Judge  Wallace,  in  Simón  v. 
Neumann,  not  reportíul,  but  cited  bv  Mr.  Jiistice  Bhitch- 
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ford  in  Wooster  v.  llandy,  and  followed,  whereby  sucli 
solicitor's  fees  were  allowed  only  in  the  case  in  which 
the  depositions  were  taken.  That  decisión  is,  of  coursí*, 
controUing,  and  is  followed  here." 

Case  No.  9.  Cahn  v.  Qung  Wah  Lung  (1886;  Cal.)  28 
Fed.  396. 

Judge  Sawyer  said :  "The  case  appears  by  the  record 
to  have  been  dismissed,  before  coniing  to  a  hearing,  on 
niotiou  of  complainant's  solicitor,  with  the  consent  of 
defendaut's  solicitor.  There  having  been  no  hearing,  the 
depositions  taken  were  not  introduced  in  evidence.  The 
solicitor's  fees  for  taking  depositions  are  only  allowed 
for  'each  deposition  taken  and  admitted  in  evidence' 
(Rev.  St.  §  824),  and  no  other  compensation  than  pro- 
vided  for  is  to  he  taxed  ( §  823) ." 

Case  No.  10.  Winegar  v.  Cahn  (188G;  W.  1).  Mich.) 
29  Fed.  676. 

In  an  earlier  siiit  (Cahn  v.  JIonroe  [1886]  29  Fea. 
675),  depositions  were  taken  by  plaintiff,  but  were  not 
used  becanse  the  coiirt  directed  a  verdict  for  defendant 
after  the  o[)euing  statement  of  plaintiff's  attorney  to  the 
jury.  In  the  second  siiit  the  depositions  taken  in  the 
earlier  suit  were  iised.  Judge  Severens  referred  to  Jer- 
man  v.  Stewart,  12  Fed.  271,  with  disapproval,  and  held 
that,  as  the  expense  of  the  depositions  had  been  incurred 
on  the  direct  by  Cahn  et  al,;,  and  on  the  cross  by  Monroe, 
*'Winegar  incurred  no  liability  on  account  of  the  taking 
of  tlieni.  How,  then,  should  he  be  entitled  to  tax  costs 
therefor?  It  would  seem  unquestionable  that  the  inten- 
tion  of  the  statute  was  to  compénsate  for  the  taking  of 
depositions.     It  niay  be  that  the  statute  niíxy  be  fairlv 
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construed  to  apply  so  as  to  give  such  eoets  to  a  success- 
ful  party  whose  attorney  has  attended  to  the  taking  of 
depositions  which  have  been  taken  at  the  instance  of  the 
other  party,  and  used  on  the  trial.  A  deposition,  when 
taken,  is  common  property,  and  may  be  iised  by  either 
party." 

Case  No.  11.  Tuck  v.  Olds  (1886;  W.  D.  Mich.)  29 
Fed.  883. 

Depositions  were  taken  by  a  special  examiner  who  was 
appointed  by  the  court  upon  the  stipulation  of  counsel. 

Judge  Severens  said :  ''I  do  not  think  that  the  stíit- 
ute  providing  for  the  taxation  of  attorney's  or  solicitor's 
fees  for  taking  depositions  covers,  either  by  its  expresa 
terms  or  by  any  fair  interpretation  thereof,  depositions 
taken  before  any  of  the  regular  exaniining  officers  of 
the  court  in  the  ordinary  way  of  taking  testimony  in 
e(iuity  causes,  or,  as  thes(»  ^^'ere,  before  some  person  who, 
pursuant  to  the  stipulation  of  the  parties,  is  empowered 
to  act  in  lien  of  such  an  examiner.  It  is  probable  that 
the  statutory  provisión  was  intended  to  provide  for  com- 
pensation  in  cases  where  depositions  are  taken  de  bcne 
esscy  and  in  such  other  cases,  not  within  the  scope  of  the 
ordinary  niethod  of  taking  testimony  in  causes  pending 
in  the  federal  courts,  as  may  arise.  The  exception  to  Ihis 
Ítem  must  also  be  sustained." 

Overruled  in  Ingham  v.  Pierce,  37  Fed.  647. 

Case  No.  12.  Archer  v.  Hartford  Fire  Ins.  Co.  (1887; 
AY.  D.  Tenn.)  31  Fed.  660. 

There  were  two  suits  by  the  same  plaintiíT  against 
different  defendants,  brought  in  the  state  court  and  re- 
moved to  the  federal   court,  and  the  depí)sitions  were 
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taken  after  removal.  Judge  Uaminond  referred  to  the 
mlstake  of  Judge  Severeus  in  Winegar  v.  Cahn,  29  Fed. 
676,  as  to  the  facts  in  Jerman  v.  Stewart,  12  Fed.  271, 
that  the  parties  were  the  same  in  the  latter  case  when  the 
depositions  were  taken  as  when  they  were  used,  and 
thought  the  ruling  in  Winegar  v.  Cahn  "would  doubt- 
less  have  been  the  same  in  principie  as  in  Jerman  v. 
Stewart,"  biit  íov  the  court's  mistake  of  the  faots  in  that 
case. 

Wooster  v.  Handy  was  cited,  and  it  was  stated  that  the 
facts  there  and  here  were  identical,  and  the  case  was 
quoted  from  with  approval  as  follows:  '*It  was  for  tlie 
parties  to  agree  that  the  fee  should  be  taxed  but  once  for 
the  gronp  of  cases,  if  that  was  to  be  the  rule.  Otherwise, 
the  fee  was  taxable,  because  the  deposition  was  taken  in 
each  case,  although  the  writing  was  not  repeatt^l  for 
each  case."  And  the  clerk's  taxation  of  $102.50  against 
each  defendant  for  fortv  depositions  was  approved. 

Case  No.  13.  (Jorse  v.  Parker  (1888)  36  Fed.  840. 

Judge  Blodgett  held  that  the  fee  should  not  be  taxed 
in  favor  of  a  party,  not  an  attorney,  who  conducís  his 
own  case;  citing  (íoodyear  Dental  Vulcanite  Co.  v.  Os- 
good,  13  O.  «.  325,  Fed.  Cas.  No.  5,594. 

Case  No.  14.  Broyles  v.  Buck  (1888)  37  Fed.  137. 

The  question  was  whether  the  attorney's  fee  for  each 
witness  should  be  taxed  where  the  testimony  of  more 
than  one  witness  is  i*eturned  to  court  in  one  inelosure. 
Judge  Newman  held  tliat  the  testimony  of  each  witness 
was  a  "deposition,"  and  that  "the  $2.50  ^for  each  deposi- 
tion taken  and  admitted  in  evidence'  goes  to  the  prevail- 
ing  party  for  his  attorney." 
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Case  No.  15.  Ingham  v.  Pierce  (1888;  W.  D.  Mich.) 
37  Fed.  647. 

There  was  a  decree  dismissing  tlio  bilí,  with  coste,  and 
the  clerk  disallowed  deposítíon  fees  to  defendante  on  the 
authority  of  Tuck  v.  Olds. 

Judge  Jackson  (Judge  Severens  concurring)  said: 
"The  district  judge,  in  deciding  the  present  point  iu 
Tuck  V.  Olds,  29  Fed.  883,  foUowed  the  course  of  prac- 
tíce  indicated  by  Judge  Treat  in  Re  Strauss  v.  Meyer,  22 
Fed.  467.  In  the  latter  case  the  language  employed  by 
tlie  judge  was  somewhat  wider  than  the  decisión.  We 
do  not  think  it  is  necessary  to  criticise  that  case,  how- 
ever,  for  it  is  made  to  appear  to  us  that  throughout  this 
circuit,  at  least,  and,  as  it  would  seem,  in  the  others  gen- 
erally,  the  practice  has  been  and  is  to  allow  such  costs 
in  like  circumstances.  ♦  ♦  ♦  Without  examining 
the  question  on  its  original  merits,  we  are  satisfied  that 
tlie  practical  interpretation  of  the  statute  in  the  other 
direction  has  been  generally  in  the  courts  of  this  circuit 
so  long  established,  and  for  the  sake  of  uniformity,  as 
well,  we  should  overrule  the  decisión  in  Tuck  v.  Olds  in 
this  particular,  and  allow  this  item  to  be  taxed.  Ordered 
accordiufflv." 

Caso  No.  1(5.  Cary  v.  Lovell  Mfg.  Co.  (1889)  39  Fed. 
163. 

By  stipulation,  depositions  taken  in  other  suite  in 

other  districts  against  other  defendants  were  used  at  the 

hoaring  as  if  taken  in  the  cause.    Judges  McKennan  and 

Acheson,  following  Wooster  v.  Handy  and  Winegar  v. 

Cahn,  disallowed  deposition  fees,  saying:     "By  its  ex- 
press  terms.  tho  deposition  must  be  *taken'  as  well  as 
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'admitted  in  evidenee'  iu  tlie  cause,  and  the  manifest  in- 
tention  of  the  statute  was  to  compénsate  for  the  labor 
and  expense  of  taking  the  deposition." 

Case  No.  17.  Missouri  Pac.  Ry.  ('o.  v.  Texas  &  P.  Ky. 
Co.  (1889;  E.  D.  La.)  38  Fed.  775  (in  equity). 

An  intervener  claimed  $37.50  attorney's  fees  for  fif- 
teen  depositions.  Judge  Pardee  held :  "The  practice  in 
the  circuit,  in  which  there  have  been  many  such  cases,  is 
the  same.  The  word  "deposition,"  as  used  in  said  sec- 
tion  824,  does  not  include  oral  testimony  taken  in  court 
or  before  a  master.'  See  Troy  Iron  &  Nail  Factory  v. 
Corning,  7  Blatohf.  16,  Fed.  Cas.  No.  14,197.  Also  equi- 
ty rules  76,  77.    Tlie  application  in  this  case  is  denied.'^ 

Case  No.  18.  Hake  v.  Brown  (1891;  S.  D.  N.  Y.)  44 
Fed.  734. 

Deposition  fees  for  twenty-four  depositions  taken  be- 
fore an  examiner  under  rule  67,  and  which  were  admit- 
ted  or  used  in  evidence,  were  taxed.  by  the  clerk,  and  ob- 
jected  to  under  the  authority  of  Strauss  v.  Meyer  and 

Tuck  V.  Olds.  Judge  Lacombe  held:  "In  this  circuit, 
however,  the  question  has  l)€en  settled  the  other  way, 
and  no  suflBcient  ground  for  reeonsidering  the  views  ex- 
pressed  in  the  earlier  decisions  is  shown.  The  clerk's 
taxatiou  in  this  particular  is  therefore  afflrmed ;"  citing 
Stimpson  V.  Brooks,  3  Blatchf.  456,  Fed.  Cas.  No.  13,454 ; 
Wooster  v.  Handy,  23  Fed.  49;  Spill  v.  Celluloid  Mfg. 
Co.,  28  Fed.  870 ;  Troy  Iron  &  Nail  Factory  v.  Corning, 
7  Blatchf.  16,  Fed.  Cas.  No.  14,197;  Ingham  v.  Pierce, 
37  Fed.  647. 

Case  No.  19.  Fergusou  v.  Dent  (181)1;  W.  I).  Tenu.) 
46  Fed.  88  (in  equity). 
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Fees  011  ninety-eight  depositions, — f245, — "taken  and 
admítted  in  evidence,"  were  taxed  and  objected  to.  Of 
these  depositions,  fourteen  were  taken  outside  the  dis- 
trict,  seventy-one  before  examiners  in  Memphis,  where 
the  court  was  held,  and  thirteen  in  that  city,  before  offi- 
cers  other  than  an  examiner  or  master.  Plaintiíf  con- 
tended that  the  fees  were  not  taxable  on  the  seventy-one 
depositions  taken  before  examiners  within  the  jurisdic- 
tion  of  the  court,  as  being  merely  "examinations''  of  wit- 
nesses,  and  not  "depositions."  All  the  depositions  were 
taken  in  the  usnal  form  of  written  qiie«tionK  and  an- 

swers,  and  not  in  narrative  form.  Judge  Hammond  held 
that,  under  the  statiites  and  rules,  there  was  no  such 

distinction  between  depositions  and  examinations  as  was 
contended  for,  ñor  by  the  decisions.  Troy  Iron  &  Nail 
Factory  v.  Corning,  supra,  was  cited  by  plaintifiTs  coun- 
sel,  but  the  court  said  that  the  point  there  wíi«  that  the 
testimony  was  taken  on  an  accounting  after  a  final  hear- 
ing,  and  not  for  use  on  the  hearing.  After  reviewing  the 
authorities,  the  judge  adhered  to  his  ruling  in  Jerman 
V.  Stewart,  and  said  (page  93),  that  he  couid  not  "agree 
with  any  dicta  in  the  other  cases  cited  u*nding  to  estab- 

lish  the  principie  that  the  mode  or  manner  of  taking  the 
deposition,  or  the  offlcer  before  whom  it  is  taken,  is  to  be 

treated  as  a  criterion  in  determining  the  allowance  of 
the  $2.50  fee  to  the  attorney  when  the  deposition  is  in 
fact  admitted  in  evidence.  The  statute  itself  contains 
no  limitation  or  condition.  If  it  be  urged  that  so  broad  a 
construction  would  allow  tlie  fees  on  depositions  taken 
to  be  used  on  references,  motions  for  rehearing,  or  other 
proceedings  in  a  cause  than  the  final  hearing,  it  is  «uffi- 
cient  to  say  that  that  question  will  be  furtlier  examined 
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Avheu  preseuted  here  for  adjudi catión.  The  practice  in 
thís  district,  however,  I  may  add,  has  always  been  to 
tax  such  fees  upon  all  depositions  in  any  way  used  in  the 
case." 

Case  No.  20.  Indianapolis  Water  Co.  v.  American 
Straw-Board  Co.   (1895;  Ind.)  65  Fed.  534. 

Judge  Baker  said  that,  to  entitle  an  attorney  to  deposi- 
tion  fees  uuder  section  824,  there  must  be  a  concurrence 
of  three  things,  viz. :  "(1)  There  must  be  a  deposition; 
(2)  it  must  ha  ve  been  taken  in  a  cause;  and  (3)  it  must 
have  been  ailmitted  in  evidence  therein."  llere  the  testi- 
mony  was  taken  by  a  special  examiner  appointed  by  the 
court  for  use  on  a  motion  for  prelimiuary  injunction,  but 
was  not  so  used  because  the  motion  was  withdrawn,  and 
was  afterwards  used  under  stipulation  as  if  taken  after 
issue  joined. 

The  court  said  (page  536)  :  "Wlien  depositions  are 
admitted  in  evidence  on  the  trial  or  hearing  of  a  cause, 
and  have  performed  the  office  and  function  of  deposi- 
tions, they  are,  so  far  as  the  court  in  which  they  were 
used  is  concerned,  legal  depositions,  as  fully  and  com- 
pletely  as  íf  every  technical  formality  had  been  accurate- 
ly  observe<i  in  the  taking  of  them ;"  citing  Stimpson  v. 
Brooks  and  Wooster  v.  Handv.  lie  then  said  thát,  as  the 
"testimony  has  fully  performed  the  office  and  function 
of  depositions  on  the  final  hearing  of  the  cause,  it  is  use- 
less,  in  determining  the  compensation  of  the  offlcer  be- 
fore  whom  it  was  taken,  and  of  the  attorneys  for  their 
Services  in  connection  therewith,  to  inquire  whether  it 
had  every  technical  requirement  of  legal  depositions 
that  was  necessary  to  secure  their  admission  as  evidence. 
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Tlie  waiver  supplied  any  defect.  The  taxation  of  attor- 
iiey's  fees  on  each  of  tlie  depositions  herein  is  therefore 
approved." 

Case  No.  21.  Sloss  Iron  &  Steel  Co.  v.  South  Carolina 
&  G.  R.  Co.  (1896)  75  Fed.  106. 

The  court  directed  a  verdict  before  certain  depositions 
were  used,  and  the  attorney's  fees  for  these  were  object- 
ed  to.  Judge  Simonton  said:  "The  language  of  the 
statute  is  'for  each  deposition  taken  and  admitted  in  evi- 
denee  in  a  cause.'  10  Stat.  162.  Now,  the  deposition 
was  taken,  no  exception  was  niade  thereto,  and,  as  the 
deposition  was  that  of  the  defeudant,  it  can  safely  be 
assumed,  at  least  as  to  it,  that  no  exception  could  be 
taken.  It  was  therefore  in  a  sense  admitted  in  evidence 
in  a  cause  to  be  used  as  evidence.  As  Mr.  Justice  Nelson 
says  in  Troy  Iron  &  Nail  Factory  v.  Corning,  7  Blatchf. 
16,  Fed.  Cas.  No.  14,197,  this  language  of  the  statute 
'relates  to  testimony  taken  out  of  court  under  authority, 
which  will  entitle  it  to  be  read  as  evidence.'  The  service 
in  taking  a  deposition  is  rendered  when  it  is  taken,  and 
for  this  compensation  is  given.  Merely  reading  or  listen- 
ing  to  it  during  the  trial  is  service  of  another  character. 
The  exception  is  disallo wed." 

Case  No.  22.  Barnardin  v.  Northall  (1897;  Ind.)  83 
Fed.  241. 

Complainant  was  given  leave  to  file  an  amended  bilí 
on  payment  of  "all  the  costs  of  suit  to  date,"  and  defend- 
ant  sought  to  tax  deposition  fees  for  depositions  taken 
by  complainant.  The  court  (Baker,  D.  J.)  said  the  dep- 
ositions had  not  been  admitted  in  evidence,  and  there 
had  been  no  hearing  of  the  cause.  After  referring  to 
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Indianapolis  Water  Co.  v.  American  Straw-Board  Co., 
65  Fed.  534,  and  the  "concurrenee  of  three  things/'  the 
court  said : 

"The  contention  of  the  defendant  is  that,  ^Vhen  a  dep- 
osition  is  'taken/  it  is  ^admitted  in  evidence.'  If  sueh 
were  the  case,  the  words  ^admitted  in  evidence'  would  be 
mere  surplusage.  It  is  a  rule  in  the  constnietion  of  stat- 
utes  that  effeet  shall,  if  possible,  be  given  to  every  part 
of  them.  It  is  evident  that  congress  meant  by  the  words 
^admitted  in  evidence'  somethiug  more  than  the  mere 
taking  of  a  deposition.  An  attorney's  fee  on  depositions 
is  not  taxable  until  they  are  both  taken  and  admitted  in 
evidence.  The  admission  of  depositions  in  evidence  in- 
volves  an  exercise  of  judicial  functions  which  are  not 
vested  in  an  examiner  or  other  ministerial  offlcei*.  These 
depositions  may  or  may  not  be  legally  entitled  to  be  ad- 
mitted in  evidence.  If  a  fee  were  taxable  fur  the  taking 
of  a  deposition,  it  might  be  contended  that  another  feé 
would  be  taxable  when  the  deposition  is  thereafter  admit- 
ted in  evidence." 

Case  No.  23.  Kaempfer  v.  Taylor  (1897:  Conn.)  78 
Fed.  795. 

Judge  Townsend  said :  "The  item  for  $17.50,  for  seven 
depositions,  was  allowed  under  that  portion  of  section 
824  w^hich  allows  to  attorneys  a  fee  of  $2.50  'for  each 
deposition  taken  and  admitted  in  evidence  in  a  cause.' 
These  depositions,  although  taken  in  this  cause,  were 
not  admitted  in  evidence  therein.  The  order  of  court 
only  provided  for  their  admission  in  evidence  in  such 
suits  as  might  thereafter  be  brought.  The  taxation  for 
depnflí+ions  is  disallowed." 
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(;a«e  No.  24.  St.  Jlatthew's  Sav.  Bank  v.  Fidelity  & 
Casualty  Co.  (1900;  S.  C.)  105  Fed.  161  (at  law). 

By  a^iei'iDeut,  tlie  case  was  referred  to  and  tried  by  a 
spec'ial  master,  Avho  determined  both  questions  of  law 
and  fact. 

Judge  Sinionton  siiid :    'The  language  of  the  statute, 

properly  construed,  means  depositions  taken,  and  when 

so  taken,  after  having  been  so  taken,  admitted  in  evi- 

(l(*n(e  ¡n  a  case.    The  depositions  in  this  case  were not  so 

tak(»n.     No  one  would  say  that,  when  witnesses  are  ex- 

aniiiKNl  before  tbe  jury  or  before  the  court,  and  their 

evi<I<ínce  taktMi  by  a  stenographer,  the  evidenoe  so  taken 

would  entitle  the  successful  party  to  these  costs.     Ñor 
will  they  be  allowed  Avhen,  by  consent  of  parties,  the 

(•aus(»  was  tried  before  a  special  master,  and  the  evi- 

d(»n('e  taken  for  his  decisión.     The  exception   is  sus- 
taine<i." 

Case  No.  25.  Kissinger-Ison  Co.  \.  Bradford  Belting 
J        Co.  (1903)  123  FcHl.  91. 

The  circuit  cuurt  of  appeals  for  the  sixth  circuit  held: 
**A  nuiíibt^r  of  witnesses  were  examined  before  the  spe- 
cial niasti'r  upon  the  referen  ce,  and  their  testimony 
taken  down  by  a  stt^iographer  and  filed.  The  court  be- 
low  i'cfused  to  regard  this  as  entitling  the  complainant, 
undt^r  section  S24,  Kev.  St.  ((\)nip.  St.  ü.  S.  1901,  p. 
032 ) ,  to  a  Uwod  fiv  of  $2.50  for  each  such  examination. 
Tlu^se  witnesses  were  orally  examined  before  the  master 
u[)«Hi  the  matters  n^ferred  to  him,  and,  although  their 
evidence  was  riHiuced  to  writing,  they  did  not  constitute 
depositions,  within  the  meaning  of  the  statute. 

"The  statute  refeiN  to  dei>ositions  taken  out  of  court 
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under  Buch  uotice  or  eons^nt  as  will  entitle  them  to  be 
flled  and  read  as  evidence  upon  the  hearing  of  the  cause, 
and  does  not  include  evidence  taken  either  in  court  or 
before  a  master  upon  a  reference.  Troy  Iron  &  Nail  Fac- 
tory  V.  Corning,  7  Blatchf .  16,  Fed.  Cas.  No.  14,197 ;  In 
re  Strauss  v.  Meyer,  22  Fed.  467 ;  Spill  v.  Celluloid  Mfg. 
Co.,  28  Fed.  870 ;  Missouri  Pac.  Ry.  Co.  v.  Texas  &  P. 
Ry.  Co.,  38  Fed.  775 ;  Ferguson  v.  Dent,  46  Fed.  88,— is 
not  in  poínt." 

§  50.     Docket  fees  in  equity — (a)  Cases  in  which  fees  were 
allowed. 

Case  No.  1.  Troy  Iron  &  Nail  Factory  v.  Corning 
(1869)  7  Blatchf.  16,  Fed.  Cas.  No.  14,197. 

A  decree  had  been  entered  confirming  a  master's  re- 
port  for  substantial  damages  and  costs  (6  Blatchf.  328, 
Fed.  Cas.  No.  14,196),  and  Justice  Nelson  allowed  a 
solicitor's  fee  to  be  tiixed,  saying:  "This  is  the  highest 
conipensatiou  allowed  to  the  solicitor  in  a  cause,  and  it 
can  be  allowed  but  once;"  citing  Dedekam  v.  Vose,  3 
Blatchf.  77,  153,  Fed.  Cas.  Nos.  3,730,  3,731. 

Case  No.  2.  Goodyear  Dental  Vulcanite  Co.  v.  Os- 
good  (1877)  2  Ban.  &  A.  529,  Fed.  Cas.  No.  5,594. 

There  were  three  cases  by  the  same  coniplainant 
against  three  different  defendants,  that  against  Osgoocl 
being  heard  as  a  test  case. 

Judge  Shepley  held :  "There  can  be  no  doubt  of  the 
right  to  tax  the  docket  fee  in  thiscase.  In  the  other  two 
cases,  after  issue,  an  interlocutory  decree  was  entered 
by  the  court,  which  substantially  decided  the  merits  of 
the  controversv.  The  cases  were  finally  dismissed  bv 
the  court  upon  a  final  decree,  on  motion  of  complain- 
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ants.  The  docket  fee  is  to  be  taxed  iu  these  cases  also. 
Wherever  a  final  decree  is  entered  by  the  court  in  an 
equity  cause,  after  replication  filed,  for  the  purpose  of 
taxation  of  the  docket  fee,  this  is  to  be  considered  as  the 
^ñnal  hearing'  referred  to  in  Rev.  St.  §  824." 

Case  No.  3.  Goodyear  v.  Sawyer  (1883;  W.  D.  Tenn.) 
17  Fed.  2. 

There  were  six  cases  by  the  same  complainant  against 
different  defendants.  One  was  "dismissed  without  prej- 
udice,  at  the  cost  of  complainant;"  in  another  there  was, 
a  decree  against  defendants,  biit  the  bilí  was  afterwards 
dismissed  on  complainant's  application;  another  was 
dismissed,  but  there  had  been  no  decree  against  defend- 
ants; and  others  were  said  to  have  been  dismissed  in  thé 
clerk's  office.  AU  had  been  set  on  the  hearing  docket, 
and  repeatedly  called  and  continued.  Execution  issued 
for  costs,  and  motion  was  made  to  retax  and  strike  out 
the  defendant's  solicitor's  fees  in  all  the  cases.  Judge 
Ilammond,  after  referring  to  the  cases,  overruled  the 
motion,  saying  (page  15)  : 

"The  cases  of  Coy  v.  Perkins^  13  Fed.  111,  and  Yale 
Lock  Mfg.  Co.  V.  Colvin,  14  Fed.  269,  are  directly  op- 
posed  to  these  views,  and  hold  that,  where  the  plaintiff 
voluntarily  disniisses  his  bilí,  this  docket  fee  is  not  taxa- 
ble ;  but  I  am  constrained,  for  the  reasons  given,  to  re- 
spectfuUy  disseut  from  that  ruling,  and  adopt  that  made 
in  the  other  cases  which  have  been  cited  holding  the  fee 
taxable." 

Case  No.  4.  Andrews  v.  Colé  (1884)  20  Fed.  410. 

There  was  a  decree  pro  confcsso  for  want  of  answer, 
and  a  final  decree.     Judge  Wallace  h(*l<l  a  docket  fee 
was  i)roperly  taxed. 
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Case  No.  5.  Wooster  v.  Handy  (1885)  23  Fed.  49. 

Mr.  Justice  Blatchford  said  (page  56)  :  "Ñor  is  there 
anything  in  the  statute  which  forbids  the  allowance  of  a 
docket  fee  on  or  for  each  trial  before  a  jury  where  there 
is  a  verdict,  or  on  or  for  each  final  hearing  in  equity  or 
admiralty,  if  there  are  two  or  more  final  hearings,  sueh 
as  are  above  defined,  in  the  same  cause.  A  new  trial 
granted  after  verdict  is  as  complete  a  trial,  if  there  is  a 
verdict  in  it,  as  was  the  first  trial ;  and  a  rehearing  or 
second  hearing,  such  as  was  had  in  suits  Nos.  1,  9,  and 
10,  after  a  decisión  was  rendered  in  them,  is  as  complete 
a  final  hearing  as  was  the  first  one.  I  am  therefore  of 
opinión  that  the  second  twenty  doUars  docket  fee  in 
each  of  the  three  cases  so  reheard  must  be  allowed.'' 

Case  No.  6.  Partee  v.  Thomas  (1886)  27  Fed.  429. 

Judge  Hammond  adhered  to  his  ruling  in  Goodyear  v. 

Sawyer,  17  Fed.  2,  and  said  (page  432)  that  he  had  no 
doubt  that  congress  meant  to  give,  in  every  equity  and 
admiralty  case,  a  taxed  fee  of  twenty  doUars  whenever 
and  however  it  was  finally  ended.  Ilere,  however,  the 
case  was  disniiss(Ml  on  luotion  of  the  defendants.  The 
case  was  at  issue,  coniplainant  had  died,  and  defendants 
gave  notice  of  motion  to  dismiss  for  want  of  prosecution. 
The  representatives  not  desiring  to  revive  the  case,  the 
motion  to  dismiss  was  granted,  with  eosts  of  suit.  The 
court  allowed  the  docket  fee. 

Case  No.  7.  American  Diamond  Kock  Boring  Co.  v. 
Sheldon  (1886)  28  Fed.  217. 

There  were  three  cases  against  different  defendants. 
After  decree  for  accounting  (2  Fed.  353),  a  motion  for 
rehearing  was  granted  (24  Fed.  374),  and  a  rehearing 
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had  (25  Fed.  7G8),  Avbielí  resulted  in  decrees  of  dismiss- 
al.  Docket  fees  for  the  hearings  and  for  the  rehearings 
were  claimed  in  each  case.  Judge  Wheeler,  foUowing 
Wooster  v.  Handy,  supra,  allowed  the  taxation. 

Case  No.  8.  Ferguson  v.  Dent  (1891)  46  Fed.  88. 

A  decree  was  original  ly  rendered  for  complainant,  but 
was  reversed  on  appeal,  with  costs.  An  item  of  twenty 
doUars  "docket  fee  on  final  hearing"  was  taxed  in  favor 
of  defendant,  and  the  taxation  was  approved  by  Judges 
Hammond  and  Jackson. 

Case  No.  9.  Louisville  &  N.  K.  Co.  v.  Merchants'  Com- 
pmss  &  Storage  Co.  (1892)  50  Fed.  449. 

There  was  a  niotion  for  preliminary  injunction,  which, 
after  full  argiinient,  was  overruled.  Afterwards  com- 
plainant moved  for  leave  to  dismiss  the  bilí,  and  the 
motion  was  granted.  Defendant  did  not  demur  or  an- 
swer,  though  auswer  was  due.  Judge  Ilamraond  refere 
to  his  opinión  in  Goodyear  v.  Sawyer,  17  Fed.  2,  and 
Partee  v.  Thonias,  27  Fed.  429,  and  to  three  later  cases, 
which  he  says  are  the  only  cases  since  the  latter  upon  the 
exact  question,  viz.,  Wigton  v.  Brainerd,  28  Fed.  29, 
where  there  was  a  dismissal  for  want  of  prosecution, 
and  the  report  does  not  show  what,  if  anything,  had  been 
done  in  the  case ;  Central  Trust  Co.  v.  Wabash,  St.  L.  & 

P.  Ry.  Co.,  32  Fe<l.  684,  where  there  was  an  intervener, 

• 

and  the  proeeedin<i:  was  eollateral ;  and  Kyan  v.  Qould,  32 
Fed.  754,  where  the  suit  was  dismissed  without  prejudice, 
and  in  which  Judge  Lacombe  said  he  concurred  in  the 
opinión  of  Partee  v.  Thomas,  but  was  controlled  by  the 
prior  decisión  in  bis  own  circuit.  And  after  reference  to 
Coy  V.  Porkins,  13  Fed.  111,  Yale  Lock  Mfg.  Co.  v.  Colvin, 
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14  Fed.  269,  MeLeau  v.  Clark,  23  Fed.  8«1,  Mercartney  v. 
Crittenden,  24  Fed.  401,  and  Consolidated  Bungiug  Ap- 
paratus  Co.  v.  American  Process  Permentation  Co.,  24 
Fed.  658,  he  reiterated  his  opinión  that  "this  docket  fee 
is  taxable  in  every  equity  and  admiralty  cause,  'when- 
ever  and  however  it  was  finally  ended' ;  that  such  was 
the  intention  of  the  statute,  and  its  reasonable  construc- 
tion,  as  evidenced  by  the  general  law  of  equity  costs  in 
England,  in  our  courts  before  the  fee-bill  act  of  1853, 
and  almost  all  the  earlier  cases  under  the  act,  and  iiianv 
of  the  later  ones." 

(^aseNo.  10.  Kaempfer  v.  Taylor  (1897)  78  Fed.  795. 

Judge  Townsend  refused  the  docket  fee  of  t^^•enty  dol- 
lars  on  a  dismissal,  but  allowed  five  dollar^,  'Minder  the 
practice  in  his  district,  following  the  analogy  of  the 
common  law."  See  this  case  under  section  50b,  ^'Docket 
Fees  Eefused." 

Case  No.  11.  Cárter  v.  Sweet  (1897)  84  Feíl.  IG. 

A  provisional  injunction  was  applied  for,  a  hearing 
thereon  was  had,  witnesses  examined,  and  briefs  filed, 
but  no  formal  order  was  made,  other  than  one  allowing 
complainant  leave  to  amend  and  file  additional  authori- 
ties;  but  the  court  expressed  some  views  unfavorable  to 
complainant,  whereupon  he  asked  leave  to  amend,  and 
obtained  such  order.  íío  amendment  was  made  or  brief 
filed,  but  the  suit  was  afterwards  dismissed  on  complain- 
ant's  motion. 

Judge  Wellborn  quoted  from  Coy  v.  Perkins,  supra, 

and  concluded :  "The  rule  here  enunciated  has  been  re- 
ferred  to  approvingly  in  many  subsequent  cases,  among 
others,  McLean  v.  Clark,  23  Fed.  861,  Andrews  v.  Colé, 
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20  Fed.  410,  and  Louisville  &  N.  E.  Co.  v.  Merchants' 
Compress  &  Storage  Co.,  50  Fed.  449. 

"It  is  manífestly  within  the  spirit,  if  not  exact  letter, 
of  this  rule  to  hold,  as  I  do,  that  where  there  has  been 
presented  to  the  court  for  consideration  any  issue  of 
law  or  fact,  and  the  expression  of  the  court's  opinión 
thereon,  after  hearing,  results  in  a  final  disposition  of  the 
cause,  although  sueh  disposition  be  a  dismissal  on  mo- 
tion  of  the  eomplainant,  the  docket  fee  is  taxable.  Ob- 
jection  to  dockot  fee  disallowed." 

§  50b.    Cases  in  which  fees  were  refused. 

Case  No.  1.  Howe  v.  Shumaway  (1865)  Fed.  Cas.  No. 
6,774. 

"Mr.  Justice  Clifford,  disregarding  the  practiee  of  the 
clerk's  office,  held  that  where,  by  agreement  of  the  par- 
ties,  a  bilí  in  equity  was  dismissed  with  costs,  no  solicit- 
or's  fee  should  be  allowed."  As  cited  by  Justice  Gray 
in  Coy  V.  Perkins,  13  Fed.  112 ;  not  elsewhere  reported. 

Case  No.  2.  Doughty  v.  West,  Bradley  &  Cary  Mfg. 
Co.  (1870)  8  Blatchf.  107,  Fed.  Cas.  No.  4,030. 

There  was  a  decree  and  reference  to  a  master  to  take 
an  account,  and  the  clerk  taxed  docket  fees  in  taxing  the 
costs  of  the  reference.  This  was  disapproved  by  Judge 
Woodruff,  on  the  ground  that  there  was  no  "final  hear- 
ing" before  the  master,  whether  he  be  regarded  as  "mas- 
ter" or  "referee." 

Case  No.  3.  Goodyear  Dental  Vulcanite  Co.  v.  Os- 
good  (1877)  2  Ban.  &  A.  529,  Fed.  Cas.  No.  5,594. 

Judge  Shepley  held  that  "the  docket  fee  is  not  to  be 
taxed  for  an  attomev,  unloss  the  ñame  of  the  attornev 
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taxing  the  fee  lias  been  entered  on  the  docket  before  the 
ñling  of  the  general  replication,  and  such  attorney  has 
been  admitted  to  the  bar  of  the  circuit  court  of  the  Unit- 
ed States  in  this  or  somo  other  circuit,  or  to  the  bar  of 
the  supreme  court  of  the  United  States." 

Case  No.  4.  Garretson  v.  Clark  (1879;  N.  D.  N.  Y.) 
17  Blatchf.  25tí,  Fed.  Cas.  No.  5,249. 

On  the  overruling  of  exceptions  to  a  master's  report, 
defendants  asked  that  twenty-five  dollars  for  each  ex- 
ception  80  overruled  be  taxed.  Judge  Blatchford  held 
that,  although  equity  rule  84  (promulgated  in  1842)  pro- 
vided  for  the  taxing  of  costs  on  overruled  exceptions, 
^'the  costs  to  be  fixed  in  each  case  by  the  court  by  a 
standing  rule  of  the  circuit  court,"  no  such  standing  rule 
had  been  made;  and  that,  under  section  823,  no  other 
compensation  to  attorneys  than  that  fixed  by  statute  can 
be  taxed  and  allowed  against  a  party,  and,  as  the  statute 
prescribed  no  specific  allowanee  on  exceptions  overruled; 
none  could  be  taxed. 

Case  No.  5.  Coy  v.  Perkins  (1882)  13  Fed.  111. 

Mr.  Justice  Gray  ( Judges  Lowell  and  Nelson  concur- 
ring)  held  that  where,  at  the  term  at  which  the  case  was 
entered,  def endant  filed  a  demurrer,  and,  af ter  a  continu- 
ance  several  times,  plaintiff  caused  an  entry  to  be  made 
on  the  docket,  "Bill  dismissed  by  direction  of  complain- 
ant,"  a  docket  fee  was  not  taxable. 

Case  No.  6.  Yale  Lock  Mfg.  Co.  v.  Colvin  (1882)  14 
Fed.  269. 

The  cause  was  voluntarily  discontinued  by  complain- 
ant.    Judge  Wheeler  said :    "There  was  no  hearing  and 
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decisión  by  the  court;  therefore  no  docket  fee  is  provided 
bj^  the  statute." 

Case  No.  7.  Mercartney  v.  Crittenden  (1885)  24  Fed. 
401. 

There  was  a  demurrer  to  the  bilí,  which  was  overruled, 
and  defendants  answered,  but,  before  replication,  com- 
plainant  voluntarily,  and  upon  ex  parte  application,  dis- 
missed  the  bilí.  Judge  Sawyer  held  that  there  had  been 
no  final  hearing,  and  therefore  no  docket  fee  was  taxable. 

Case  No.  8.  Consolidated  Bnnging  Apparatus  Co.  v. 
American  Process  Fermentation  Co.  (1885)  24  Fed.  658. 

After  issne  joined,  but  before  any  proofs  were  taken, 
and  without  the  determination  of  any  question  by  the 
conrt,  complainant  voluntarily  dismissed  its  biíl.  Judge 
Dyer,  following  Coy  v.  Perkins,  13  Fed.  111,  and  Yale 
Lock  Mfg.  Co.  V.  Colvin,  14  Fed.  269,  refused  the  taxa- 
tion  of  a  docket  fee. 

Case  No.  9.  Wigtou  v.  Brainerd  (1886)  28  Feíl.  29. 

The  suit  was  dismissed,  with  costs,  for  want  of  jprose- 
cution,  and  Judge  Wheeler  refused  to  tax  a  docket  fee, 
and,  citing  Wooster  v.  Handy,  23  Fed.  49,  said:  "That 
case  is  controlling  here,  notwithstanding  the  dififerent 
views  expressed  by  Judge  Hammond  in  Partee  v. 
Thomas,  27  Fed.  429." 

Case  No.  10.  Cahn  v.  Qung  Wah  Lung  (1886)  28  Fed. 
396. 

Judge  Sawyer  said:  "The  item  of  twenty  dollars, 
solicitor's  docket  fees,  comes  clearly  within  the  case  of 
Mercartney  v.  Crittenden,  24  Fed.  401,  and  Wooster  v. 
Handy,  23  Fed.  49.  decided  by  Mr.  Justice  Blatchford  on 
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the  circuit,  therein  cited,  the  suit  having  heen  voluntari- 
ly  dismissed  by  coinplainant,  without  a  submissiou  or 
hearing,  with  consent  of  defendant  on  a  settlement  of 
the  case.  Those  rulings  will  be  adhered  to  in  this  court 
till  overruled  by  the  supreme  court.  The  item  must 
therefore  be  rejected." 

Case  No.  11.  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P. 
Ry.  Co.  (1887)  32  Fed,  684. 

An  intervener  filed  a  petition  to  recover  damages  of 
the  receivers  for  the  burning  of  hay,  etc.,  by  the  negli- 
gent  operation  of  a  locomotive.  The  petition  was  grant- 
ed,  and  there  was  a  recovery.  The  intervener,  subse- 
quent  to  the  confirmation  of  the  master's  report  by  the 
court,  sought  to  have  docket  and  deposition  fees  taxed. 
This  Judge  Thayer  refused,  saying  that  such  a  termina- 
tion  of  an  intervening  cause  is  not  "a  final  hearing  in 

equity,"  within  the  meaning  of  the  statute,  and  cited 
Doughty  V.  West,  Bradley  &  Cary  Mfg.  Co.,  8  Blatchf. 
107,  Fed.  Cas.  No.  4,030;  Dedekam  v.  Vose,  3  Blatchf. 
154,  Fed.  Cas.  No.  3,731 ;  Beckwith  v.  Easton,  4  Ben.  358, 
Fed.  Cas.  No.  1,212;  Stimpson  v.  Brooks,  3  Blatchf. 
456,  Fed.  Cas.  No.  13,454;  KSpill  v.  Celluloid  Mfg.  Co., 
28  Fed.  870. 

Case  No.  12.  Ryan  v.  Gould  (1887;  S.  D.  N.  Y.)  32 
Fed.  754. 

In  this  case  issue  was  joined  by  the  filing  of  the  usual 
replication,  the  pleadings  consisting  of  bilí,  answer,  and 
replication.  After  the  cause  was  noticed  by  the  defend- 
ant  for  ñnal  hearing,  and  in  fact  after  it  was  called  on 
the  calendar,  an  order  was  made,  on  the  motion  of  the 
complainant,  dismissing  the  bilí  "without  prejudice  to 

(217) 


§  5  :b       ATTORNEY'S  DOCKET,  ETC.,  FBES.     [Ch.  15 

the  complaiuaut's  or  liis  assignee's  rights,  and  with  the 
usual  costs  to  the  defendauts."  Judge  Lacombe  stated 
that  he  concurred  with  the  views  expressed  by  Judge 
Hammoud  iu  Partee  v.  Thomas,  27  Fed.  42.9,  but  that 
the  decisions  in  his  own  circuit  were  controUing,  and  a 
docket  fee  must  be  disallowed ;  citing  Yale  Lock  Mfg.  Co. 
V.  Colvin,  14  Ped.  269,  Andrews  v.  Colé,  20  Fed.  410,  and 
Wooster  v.  Handy,  23  Fed.  49. 

Uase  No.  13.  New  York  Belting  &  Packing  Co.  v.  New 
Jersey  Car  Spring  &  Rubber  Co.  (1887;  S.  D.  N.  Y.)  32 
Fed.  755. 

On  the  overruliug  of  a  deniurrer,  an  order  was  made 
directing  that  eomplainant  "recover  of  the  defendant  its 
costs  in  this  suit  to  be  taxed,"  and  eomplainant  asked 
that  a  docket  fee  be  taxed.  This  Judge  Lacombe  ref used, 
for  the  reasons  set  forth  in  Ryan  v.  Gould,  32  Fed.  754. 

Case  No.  14.  Gorse  v.  Parker  (1888)  36  Fed.  840. 

Defendant,  not  being  an  attorney  at  law,  conducted  his 
own  defense,  and,  upon  a  decree  in  his  favor,  the  clerk 
taxed  a  docket  fee  against  eomplainant.  Judge  Blodg- 
ett,  following  Goodyear  Dental  Vulcanite  Co.  v.  Os- 
good,  13  O.  G.  325,  Fed.  Cas.  No.  5,594,  ordered  the 
Ítem  stricken  from  the  fee  bilí,  saying:  "The  reason  in 
support  of  this  conclusión  is  that,  where  a  party  Is 
obliged,  by  reason  of  his  unfamiliarity  with  proceedings 
in  courts,  to  employ  an  attorney  or  solicitor,  the  law 
gives  him  this  fee  to  aid  in  compensating  his  attorney, 
but  if  a  party  is  not  obliged  to  resort  to  a  lawyer  for  as- 
sistance,  then  the  allowance  is  not  recoverable." 

Case  No.  15.  Kaempfer  v.  Taylor  (1897)  78  Fed.  795. 
The  issue  was  made  up  and  proofs  taken.    "After  de- 
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feudant  had  cIo«ed  his  case,  the  court,  upon  inotion  of 
complainant  for  a  discontinuanee,  inade  an  order  ^that 
this  cause  be,  and  tbe  same  is  hereby,  discontinued,  witb- 
out  prejudice,  upon  the  payment  of  defendant's  costs  to 
be  taxed/'  Judge  Townsend  referred  to  Louisville  &  N. 
K.  Co.  V.  Merchants'  Compress  &  Storage  Ce,  50  Fed. 
449,  where  the  cases  are  discussed  by  Judge  Hajoimond^ 
as  a  case  that  was  overlooked  by  counsel.  He  added: 
"The  decisions  of  Judge  Wheeler  in  Yale  Lock  Mfg.  Co. 
V.  Colvin,  14  Fed.  269,  of  Judge  Blatchf ord  in  Wooster  v. 
Handy,  23  Fed.  49,  of  Judge  Lacombe  in  Ryan  v.  Gould, 
32  Fed.  754,  and  the  definition  of  a  final  hearing  by 
Judge  Wallace  in  Andrews  v.  Colé,  20  Fed.  410,  as  one 
where  'the  cause  has  been  ñnally  determined,  and  its  de- 
termination  involved  a  hearing  by  the  court,'  are  con- 
trolling  in  this  circuit." 

However,  af ter  citing  The  Alert,  15  Fed.  620,  Wooster 

V.  Handy,  23  Fed.  49,  and  Cleaver  v.  Traders'  Ins.  Co., 
40  Fed.  863,  he  said :    "In  these  circumstances,  the  dock- 

et  fee  of  twenty  dollars  must  be  disallowed.  t  under- 
stand,  however,  that,  while  the  fee  bilí  allows  no  solicit- 
or's  docket  fee  upon  a  discontinuanee,  it  has  been  the 
practice  in  this  district,  following  the  analogy  of  the 

common  law,  to  allow  a  fee  of  five  dollars  in  equity,  and 
said  sum  is  therefore  allowed." 

Case  No.  16.  Peck,  Stowe  &  Wilcox  Co.  v.  Fray  (1899 ; 
Conn.)  92  Fed.  947. 

Per  Curiam:  "An  attorney's  docket  fee,  under  sec- 
tion  824,  Rev.  St.  U.  S.,  is  only  taxable  upon  final  hear- 
ing, or  upon  a  rehearing  allowed  upon  the  merits  of  the 
case,  on  or  demurrer  to  pleadings,  and  then  only  when 
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such  hearing  disposes  of  the  case.  The  deiree  in  this 
case,  although  for  costs,  and  authorizing  exeoiition,  is 
final  only  as  to  an  interlocutory  motion." 

Case  No.  17.  De  Roux  v.  Girard  (1899;  E.  D.  Pa.)  92 
Fed.  948. 

The  defendant  demurred  to  the  bilí  on  the  *iToimd 

that  it  did  not  connect  her  with  the  cause  of  aetion,  and 
plaintiflf  filed  a  replication,  and,  before  the  issxie  of  law 

was  argued,  plaintiff  discontinued  the  suit  pursuant  to 

a  stipulation  whereby  defendant  agreed  to  snoh  a  eoiirse. 

Judge  McPherson  held  that  there  was  no  "ñnal  hearing," 

within  Rev.  St.  §  824,  entitling  defendant  to  a  docket  fee 
of  twenty  dollars. 

Case  No.  18.  Liixfer  Prisni  Patents  Co.  v.  Elkins 
(1900;  E.  D.  Pa.)  99  Fed.  29. 

The  eomplainant  disniissed  the  bilí  as  to  one  of  several 
patents.  Judge  McPherson  held  that  this  did  not  con- 
stitute  a  ñnal  h(^aring  of  the  suit,  so  as  to  entitle  the 
defendant  to  have  the  docket  fee  taxed  in  his  favor. 

§  61.    Docket  fees  in  law  cases. 

Case  No.  1.  Jones  v.  Schell  (1870)  8  Blatchf.  79,  Fed. 
Cas.  No.  7,493. 

A  jury  was  waive<l,  ajid  the  case  tried  to  the  court,  re- 

sulting  in  a  judgnient  íor  plaintiff.     It  was  held  by 

Judge  Woodruff  that  the  docket  fee  of  twenty  dí>llars 

could  not  be  allowed,  as  there  was  no  trial  before  a  jury, 

but,  as  a  judgment  was  *^rendered  without  a  jury,"  the 

case  carne  within  the  clause  of  the  statute  allowing  a 
docket  fee  of  ten  dollars. 

Case  No.  2.  Beckwith  v.  Easton  (1870;  IMst.  Vi.  N. 
I).  N.  Y.)  4  Ben.  357,  Fed.  Cas.  No.  1,212. 
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Judge  Benedict  held  that  "uo  docket  fee  can  be  allow- 
ed  upon  exceptions  to  a  cominissioners  report." 

Caae  No.  3.  Strafer  v.  Carr  (1881)  6  Fed.  466. 

The  aasigiiee  of  a  bankrupt  brought  suít  to  recover 
assets.  The  case  was  twice  tried,  the  juries  failing  to 
agree,  and  later  plaintiff  "carne  into  court  and  dismissed 
his  case/'  Judge  Swing  held  that  a  docket  fee  of  only 
five  dollars  coiild  be  taxed,  uuder  the  statute,  and  said : 

"I  think  it  was  intended  to  ai^ply  only  to  such  cases  in 
which  the  controversy  was  disposed  of  by  the  verdict  of 
a  jury,  and  judgniont  was  rendered  theieon ;  but  if  a  jury 
disagreed  and  weve  discharged,  the  case  remained  in  all 
respecta  as  if  the  matter  had  never  been  submitted  to  a 
jury.  No  trial  had  been  had,  and  the  plaintiff  could 
come  into  court  and  discontinué  his  cause;  and  if  he  did 
so,  in  the  taxation  of  a  docket  fee,  the  case  must  be  treat- 

ed  as  discontinued,  and  a  docket  fee  of  five  dollars  only 
should  be  taxed." 

Case  No.  4.  Schuiieder  v.  Barney  (1881)  7  Fed.  451. 

There  were  three  triáis, — in  the  first  a  verdict  for 
plaintíffs,  and,  in  the  other  two,  verdicts  for  defendants. 

Judge  Blatchford  said :  "Each  of  the  three  triáis  was 
a  complete  trial.    A  trial  is  not  deprived  of  its  character 

as  a  trial  in  fact  because  the  verdict  is  set  aside  and  a 
new  trial  is  grauted.  The  very  granting  of  a  new  trial 
iniplies  that  the  proceedings  wliich  resultcd  in  the  prior 
verdict  was  a  trial.  The  docket  üh^  is  allowed  for  *a 
trial.'  Bach  trial  is  a  trial,  and  a  docket  fee  of  twenty 
dollars  for  each  trial  is  allowable  now,  although  the  ver- 
dict at  the  first  trial  was  for  the  plaiiitiíl,  and  although 
the  firat  verdict  for  the  defendant  was  set  aside.     The 
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present  verdict  for  the  defendant  gives  him  a  right  to 
now  tax  in  his  favor  the  three  docket  fees.'' 

Case  No.  5.  Huntress  v.  Town  of  Epsom  (1883;  N. 
H.)  15Fed.  732. 

There  were  two  triáis.  On  the  first  the  jury  disagreed, 
and  on  the  second  there  was  a  verdict  for  defendant. 
Judge  Clark  held :  "The  defendant  claims  to  reeover  a 
docket  fee  of  twenty  dollars  at  the  former  trial,  when 
the  jury  disagreed,  and  a  like  fee  at  the  second  trial, 
when  judgment  was  for  the  defendant,  but  only  one 
docket  fee  can  be  allowed." 

Case  No.  6.  Williams  v.  Morrison  (1887)  32  Fed.  682. 

On  the  first  trial  in  replevin,  plaintiff  recovered  four- 
fif ths  of  the  property.  The  verdict  being  set  aside,  a  new 
trial  resulted  in  the  recovery  of  seven-eighths  of  the 
property. 

Judge  Thayer,  referring  to  Dedekam  v.  Vose,  3 
Blatchf.  77,  153,  Fed.  Cas.  Nos.  3,730,  3,731,  and  Troy 
Iron  &  Nail  Factory  v.  Corning,  7  Blatchf.  16,  Fed.  Casi 

No.  14,197,  said :  "In  neither  of  those  instances  was  a 
claim  made  for  a  docket  fee  on  account  of  a  final  hearing 
in  the  case.  The  remark,  vohmteered  in  each  instan  ce 
above  cited,  that  a  docket  fee  could  be  allowed  but  once 
in  a  case,  seenis  to  have  been  unnecessary." 

He  then  cited  Schmieder  v.  Barney,  7  Fed.  451,  as  f it- 
ting  the  present  case,  and  said :  "It  seems  to  me,  also, 
that  the  statute  does  not  make  the  docket  fee  to  depend 
upon  whether  the  verdict  rendered  stands  or  is  set  aside. 
Tt  allows  compensation  to  the  attorney  for  services  on 
each  final  hearing  of  a  case,  and,  as  tliere  have  been  two 
triáis  in  this  case,  two  docket  feos  shonld  be  allowcMl. 
(222) 


Ch.  15]     ATTORNEY'S  DOCKET,  ETC..  FEES.        g  51 

*  *  *  1  think  in  a  law  case,  where  there  is  a  ñnal 
trial  before  a  jury,  a  docket  fee  is  always  to  be  taxed, 
and  that  the  court  must  determine  who  is  the  prevailing 
party.  In  this  case,  as  the  plaintiflf  recoyered  seven- 
eighths  of  the  property  claimed,  and  as  the  defendant 
contested  his  right  to  any  of  the  property,  the  plaintiíf 
should  be  esteemed  the  prevailing  party  to  the  same  ex- 

tent  as  if  he  had  sued  for  f 800,  and  had  only  recovered 
1700.  A  docket  fee  should  be  taxed  for  each  trial,  and 
it  will  be  so  ordered." 

Case  No.  ?•  Cleaver  v.  Traders'  Ins.  Co.  (1889)  40 
Fed.  863. 

The  case  was  removed  from  a  state  court  to  the  circuit 
court,  and  there  tried  twice  before  a  verdict  was  reached. 
Judge  Brown  refused  to  tax  a  docket  fee  for  the  trial 
in  which  the  jury  disagreed.  After  coramenting  upou 
the  cases  he  said : 

"It  has  always  seemed  to  us  that  the  words  *trial'  and 
'final  hearing'  contemplated  in  each  case  that  examina- 
tioñ  of  the  law  or  facts  which  resulted  in  the  final  dispo- 
sition  of  the  case.  We  have  always  understood  the  law 
to  be  as  stated  by  Judge  Deady  in  Fisk  v.  Uenarie,  32 
Fed.  427,  that,  ^where  a  jury  is  discharged  without  a 
verdict,  the  proceeding  is  properly  known  as  a  mistrial, 
and,  where  a  verdict  is  set  aside  because  it  ought  not  to 
stand,  the  result  is  the  same.  The  proceeding  has  mis- 
carried,  and  the  consequence  is  not  a  trial,  but  a  mis- 
trial.' Upon  the  whoJe,  while  the  question  is  not  free 
from  doubt,  we  prefer  to  adhere  to  the  opinión  originally 
expressed  by  us." 

Case  No.  8.  Van  Hoorebeke  v.  United  States  (1891; 

S.  D.  111.)  46  Fed.  456. 
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Docket  leen  were  denied  a  district  attorney  by  the  ac- 
counting  offioers  in  cases  where  the  juries  failed  to  agree. 
Judge  Alien  said:  "The  failure  of  the  juries  to  make 
verdicts  had  nothiug  to  do  wíth  the  labor  of  the  district 
attorney  in  the  preparation  and  trial  of  the  cases,  and 
he  Í8  as  clearly  entitled  to  a  fee  where  a  disagreement  of 
the  jury  occurs  as  where  a  verdict  is  promptly  returned 
into  oourt.    The  ítem  will  be  allowed." 

Case  No.  9.  Switzer  v.  Home  Ins.  Co.  (1891;  S.  1). 
iliss.)  46  Fed.  50. 

There  were  eleven  sepárate  suits  against  different  In- 
surance companies  to  recover  for  a  fire  loss,  and  all  of 
the  suits  were,  by  agreement,  submitted  to  referees, 
whose  decisión  was  to  be  final.  The  referees  heard  testi- 
mony  and  argunients,  and  made  a  report  which  it  was 
agreed  should  be  final,  and  judgment,  with  costs,  was 
rendered  againat  the  several  defendants.  Judge  Hill 
held  a  docket  fee  of  twenty  dollars  was  proper  in  eacli 
case. 

Case  No.  10.  Weed  v.  United  States  (1897;  Mont.) 
82  Fed.  414. 

The  jury  in  a  criminal  case  failed  to  agree,  and  the 
case  was  dismissed.  The  district  attorney's  docket  fee 
was  allowed  by  Judge  Knowles,  who  said : 

"It  should  be  observed  that  the  language  of  the  stat- 
ute  is  *a  trial  before  a  jury,'  and  not  ^a  trial  by  a  jury.' 

One  of  the  rules  for  interpreting  a  statute  is  the  examina- 
tion  into  the  object  sought  thereby.  End.  Interp.  St. 
The  object  sought  was  undoubtedly  the  providing  a  dis- 
trict attorney  compensation  for  his  labor  in  preparing 
a  cause  for  trial,  as  well  as  in  trying  the  same.  It  was 
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not  to  furnish  compensation  for  inducing  a  jury  to  re- 
turn  some  kind  of  a  verdict  in  a  case.  The  term  ^trial 
before  a  jury'  does  not  necessarily  mean  tlie  same  as  a 
trial  by  a  jury.  Considering  the  objeet  sought,  together 
witli  the  language  of  the  statute,  and  I  think  the  case 
of  Van  Hooi'ebeke  v.  United  States,  supra,  lays  down 
the  correct  rule,  and  that  the  contention  in  behalf  of  the 
United  States  cannot  be  maintained." 

Case  No.  11.  Hillborn  v.  United  States  (1892)  27  Ct. 
Cl.  547. 

It  was  held  that  a  trial  is  had  before  a  jury  when  the 
cause  is  submitted  to  it,  although  it  disagrees. 

Case  No.  12.  St.  Matthew's  Sav.  Bank  v.  Fidelity  & 
Casualty  Co.  (1900;  S.  C.)  105  Fed.  161. 

By  agreement,  the  case  (at  law)  was  referred  to  and 
tried  by  a  special  luaster,  who  determined  both  questions 
of  law  and  fact.  Held  equivalent  to  a  trial  by  jury,  and 
the  successful  party  entitled  to  the  docket  fee  of  twenty 
dollars. 

§  52.    Booket  fees  in  admiralty. 

Case  No.  1.  Dedekam  v.  Vose  (1853)  3  Blatchf.  77, 
Fed.  Cas.  No.  3,730. 

After  affirmance  by  the  circuit  court  of  the  decree  of 
the  district  court  dismissing  the  libel,  respondents  híid 
the  clerk  tax,  "Proctor's  docket  fee,  April  term,  1853, 
120."  "Proctor's  docket  fee,  September  term,  1853,  $20." 
The  court  held  "that  one  docket  fee  of  |20  to  the  proctor 
was  allowable,  and  only  one."  The  same  uiatter  again 
coming  before  the  court  (3  Blatchf.  153,  Fed.  Cas.  No. 
3,731),  the  former  ruling  was  adhered  to  by  Judge  Betts. 
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Case  No.  2.  nayford  v.  Griffith  (1853)  3  Blatchf.  79, 
Fed.  Cas.  No.  6,264. 

A  libel  in  pcrsanaia  liad  been  filed  in  the  district  coiirt, 
and  from  a  decree  tlierc  against  the  libelant  he  appealed 
to  the  Circuit  court,  but,  on  taking  the  appeal,  he  gave  no 
security  for  costs.  On  that  giound  the  circuit  court,  on 
motion,  dismissed  the  appeal  before  hearing,  with.  costs. 
The  clerk  allowed  a  docket  fee  for  the  hearing,  and  this 
was  objected  to  on  the  ground  that  the  case  had  not  been 
heard  on  appeal.  The  cause  was  on  the  calendar  for 
hearing  at  the  time  the  appeal  was  dismissed  on  motion. 
'The  court  held  that  the  docket  fee  of  twenty  doUars 
was  allowable  on  a  final  disposition  by  the  court  of  a 
cause  on  the  calendar." 

Case  No.  3.    The  Bay  City  (1880)  3  Fea.  47. 

In  a  suit  to  recover  for  the  loss  of  a  barge  by  the 
alleged  negligence  of  a  tug,  when  the  case  was  called,  the 
master  of  the  barge  was  put  upon  the  stand,  but  upon 
the  conclusión  of  his  testimony  the  court  intimated  that 
he  had  made  no  case,  leave  being  given  to  put  in  further 
evidence  if  the  parties  saw  fit.  After  the  evidence  on 
both  sides  had  been  concluded,  libelant  discontinued  his 
suit.  A  docket  fee  was  claimed  as  upon  a  final  hearing 
in  admiralty. 

Judge  Brown  said:  "The  precise  question  does  not 
seem  to  have  arisen  in  any  reported  case.  Upon  reflec- 
tion,  however,  I  think  the  fee  is  taxable  whenever  the 
trial  is  entered  upon  by  the  swearing  of  a  jury  in  a  com- 
mon-law  case,  or  by  the  introduction  of  testimony  or  the 
final  opening  of  the  argument  upon  a  final  hearing  in 
equity  or  admiralty.  The  fee  is  not  made,  by  the  statute, 
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to  depend  upon  a  judgment  or  decree,  but  is  taxable  on  a 
final  hearing.  As  the  labor  for  which  the  docket  fee  is 
supposed  to  be  a  compensation  is  performed  on  or  before 
the  trial,  equitably  the  party  onght  not  to  lose  the  bene- 
fit  of  it  by  a  discontinuance  entered  after  the  trial  or 
hearing  has  begun.  In  New  York  the  praetiee  seems  to 
be  to  allow  it  upon  a  final  disposition  of  the  cause,  even 
without  a  trial  or  hearing.  Hayford  v.  Griffith,  3 
Blatchf.  79,  Fed.  Cas.  No.  6,264." 

Case  No.  4.  The  Alert  (1883)  15  Fed.  620. 

This  was  a  proceeding  in  rem.  The  libel  was  filed, 
process  issued,  the  vessel  taken  into  custody,  and  the 
case  entered  in  the  admiralty  docket.  Subsequently,  an 
order  dismissing  the  case  and  discharging  the  vessel 
from  custody  on  payment  of  costs,  founded  upon  a  con- 
sent  of  the  libelant  that  the  cause  be  discontinued  on 
payment  of  the  amount  claimed  and  the  libelantes  costs, 
was  applied  for  and  obtained.  Judge  Benedict,  citing 
and  foUowing  Hayford  v.  Griffith,  supra,  afflrmed  the 
clerk's  taxation  of  a  docket  fee. 

Case  No.  5.    In  re  Trundy  (1883)  18  Fed.  607. 

A  libel  was  filed  for  the  sale  and  partition  of  a  tug, 
and  various  claimants  filed  petitions  setting  up  their 
liens.  A  decree  of  sale  was  entered,  and  a  reference 
made  to  a  commissioner  to  take  proofs  and  report  to  the 
court.  When  the  commissioner  reported  the  testimony, 
and  that  the  claims  should  be  allowed,  exceptions  were 
filed  to  his  report,  argued  before  the  court,  and  overruled. 
A  final  decree  and  orders  for  the  payment  to  the  peti- 
tioners,  and  the  question  of  costs,  were  presented  to  the 
court.     Judge  Brown  held  each  of  the  petitioners,  as 
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well  as  the  lespoudent,  was  entitled  to  tax  a  docket  fee, 
but,  as  tliere  liad  been  but  one  final  hearing,  only  one 
docket  fee  could  be  claimed, — that  the  hearing  before 
the  referee  was  not  a  "ñnal  hearing." 

Case  No.  6.  The  Auchoria  (1885)  23  Fed.  669. 

The  libelauts  having  excepted  to  the  answer  for  want 
of  sufficieney,  fullness,  and  distinctness,  the  exceptions 
were  sustained,  and  the  defendant  was  direeted,  as  pro- 
vided  by  rule  28  in  admiralty,  to  answer  more  fully.  On 
the  settlemeut  of  the  order,  the  libelants  claimed  costs 
of  the  hearing  upon  the  exceptions. 

Judge  Brown  held  that  the  exceptions  were  npt  to  the 
merits  or  to  the  general  sufficiency  of  the  answer,  but 
were  in  the  uature  of  a  special  demurrer  or  motion  to 
make  the  pleadiug  more  definite  and  certain,  and  the 
hearing  was  in  no  sense  a  final  hearing,  such  as  would 
entitle  a  party  to  a  docket  fee. 

Case  No.  7.  The  Lillie  (1890;  S.  D.  Ala.)  42  Fed.  179. 

Judge  Toulmin  said  :  "The  libelant  obtained  a  decree 
in  the  district  court,  which  was  appealed  from  by  the 
claiiiiants.     On  appeal,  the  circuit  court  also  rendered 

a  decree  in  favor  of  libelant,  and  the  appellants  were 
taxed  with  all  costs.  The  clerk  taxed  against  appellants 
three  proctor's  fees,  aggregatiug  forty-five  doUars. 
Among  them  were  two  docket  fees  of  twenty  dollars  each, 
one  of  which  was  taxed  as  part  of  the  costs  in  each  of 
said  courU,  and  the  fee  of  five  dollars  was  taxed  under 
sectiou  824,  líev.  íSt.,  for  services  rendered  in  the  case  in 

removing  the  same  by  appeal  from  the  district  court  to 
this  court.     ♦     ♦     ♦ 

"An  appeal  in  admiralty  suspends  and  vacates  the 
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decree  appealed  from,  and  the  decree  is  not  final  until 
the  case  is  heard  and  decided  in  the  appellate  court, 
and  there  is  no  ñnal  hearing  until  there  is  a  final  de- 
cree.     ♦     ♦     ♦ 

"There  has  been  but  one  ^flnal  heariu^'  ¡n  this  case. 
I'here  is  but  one  final  decree,  and  that  is  the  decree 
rendered  on  appeal  in  this  court,  the  decree  in  the  dis- 
trict  court  being  superseded  and  vacateil  bv  the  appeal. 
^íy  opinión,  therefore,  is  that  there  can  be  but  one 
docket  fee  of  twenty  dollars  allowed, — the  docket  fee  tax- 
ed  as  part  of  the  costs  in  this  court." 

Case  No.  8.  Mellor  v.  Cox  (1891;  S.  (\)  41)  Fed.  662. 

The  case  was  appealed,  and  docket  fees  in  both  the  dis- 
trict  and  circuít  were  taxed  by  the  clerk.  Judge  Simon- 
ton  said :  "This  docket  fee  has  already  been  charged  in 
the  costs  of  the  district  court.  I  confess  that  I  have 
sonie  doubt  on  this  point;  but  Judge  Toulmin,  in  a  well- 
considered  case  (The  Lillie,  42  Fed.  179),  holds  that 
there  can  be  but  one  final  hearing  in  admiralty,  and 
therefore  but  one  docket  fee.  It  is  bost  that  the  practice 
be  uniform,  and  this  case  is  followed.  This  objection  is 
sustained.  The  clerk  will  correct  the  taxation  of  costs 
by  striking  out  the  item  of  twenty  dollars  in  the  dis- 
trict court  costs." 

Case  No.  9.    Ilealy  v..Cox  (1891;  S.  C.)  46  Fed.  663. 

Judge  Simouton  said:  "All  of  bis  grouuds  but  one 
have  been  passed  upon  in  the  case  of  Mellor  v.  Cox,  46 
Fed.  662.  The  libelant  insists  that  as  the  circuit  court 
affirms  the  decree  of  the  district  court,  and  that  decree 
requires  respondent  to  pay  costs,  so  lie  must  pay  the 
costs  in  this  court.    This  is  specious.    The  derree  of  the 
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circuit  court  is  in  two  parts.  First,  it  affirms  the  decree 
of  the  district  court.  It  then  fixes  the  costs  of  that 
court  on  the  appellant.  The  respondent  will  pay  the 
costa  of  the  district  court;  but  as,  in  the  taxation  of 
these  costs,  a  docket  fee  of  tweuty  dollars  is  charged,  and 
we  have  concluded  in  the  Mellor  Case  that  this  is  error, 
the  clerk  of  this  court  will  eliminate  this  item,  and  his 
allowance  of  twenty  dollars  to  respóndenos  proctor  in 
this  court  is  confirnied." 

//  Case  No.  10.  The  :>íount  Edén  (1898)  87  Fed.  483. 

There  was  a  libel  iii  rcm  against  the  steamer.  Judge 
J)e  Haven  said :  "Where  a  proctor,  upon  such  final  hear- 
ing,  represents  more  than  one  libelant,  although  such 
libelants  niay  have  flled  independent  libéis  in  the  pro- 
ceeding,  he  is  entitled  to  have  allowed  and  taxed  but  one 
docket  fee.  A  proccínling  before  a  coramissioner  upon  a 
reference  is  not  a  final  hearing,  and  no  docket  fee  can 
be  allow(Hl  a  proctor  for  attendance  upon  such  a  pro- 
ceeding." 

Case  No.  11.  The  U.  C.  Grady  (1898)  87  Fed.  483. 

An  intervener  filed  bis  libel  of  intervention,  and  no 
formal  answer  to  this  libel  was  made,  but  the  court,  with 
the  consent  of  the  parties  interested,  made  an  order  of 
reference  to  a  commissioner  to  take  evidence  and  report 
the  facts.  The  matter  never  carne  to  a  hearing  before 
the  commissioner,  and  it  was  agreed  between  the  inter- 
veners  as  to  the  amount  due,  and,  on  motion,  a  decree  as 
agriHul  upon  was  entered. 

Judge  De  Havcn  Iield:  "It  is  apparent  that  in  this 
case  there  has  beeu  a  final  hearing  of  this  case  upon  the 
merits,  and  none  tlie  li^ss  so  because  tlie  parti(»s  interest- 
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ed  stipulated  in  open  court  as  to  the  facts,  and  consente<l 
to  the  decree.  The  facts  agreed  to  take  the  place  of  for- 
mal testimouy,  and  tlie  decree,  wliich  was  properly 
based  thereon,  finally  determined  the  relief  to  which  the 
intervener  was  entítled  by  reason  of  such  facts  and  the 
matters  alleged  in  bis  petition  of  interveution.  The  ex- 
ception  to  the  taxation  of  costs  will  be  overruled." 

§  63.    Docket  fees  in  bankruptcy — (a)  TTnder  former  laws. 

Case  No.  1.  Gordon  v.  Scott  (1868;  W.  I),  Pa.)  2  N, 
B.  K.  86  (quarto,  28),  Fed.  Cas.  No.  5,620. 

Judge  McCaudless  held :  "It  is  clear  that  in  cases  of 
voluntary  bankruptcy  it  is  uot  aliowable ;  but  we  are  of 
opinión  that  in  those  of  involuntary  bankruptcy,  where 
there  is  a  trial  by  jury,  that  it  is  taxable,  as  also  in 
those  voluntary  cases  where,  under  the  thirty-first  sec- 
tion  of  the  act,  the  court  is  authorized  to  direct  a  trial 
upon  speciftí'ations  of  objections  to  the  bankrupt's  dis- 
charge." 

Case  No.  2.  In  rr  Mead  (1871)  28  Leg.  Int.  277,  Fed. 
Cas.  No.  9,304. 

Nixonj  D.  J.,  said :  ^'As  there  is  no  denial  filed,  aiid 
no  contest  niade  by  the  debtor  upon  the  petition,  I  can- 
not  allow  the  docket  fee  of  twenty  doUars,  which  the 
statute  gives  upon  a  trial.  I  am  aware  that  Mr.  Bump, 
in  his  excellent  and  well-arranged  work  on  the  Law  and 
Practice  of  Bankruptcy  (page  195),  stated  that,  ^in 
all  cases  of  involuntary  bankruptcy,  the  appearance  fee 
of  twentv  d<)llars  is  taxable  in  favor  of  the  attornev  of 
the  successf  ul  partj'' ;  but  neither  the  authority  which  he 
quotes,  ñor  the  act  of  congress  regulating  fees,  sustains 
his  position.    He  refers  to  Gordon  v.  Scott  [2  N.  B.  R.  86 
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(quarto,  28),  Fed.  Cas.  No.  5,620],  and  a  careful  exami- 

nation  of  that  case  will  show  that  the  docket  fee  is  al- 

lowable  only  in  those  involuntary  cases  where  there  has 
been  a  trial  by  jury.'' 

Case  No.  3.  Diindore  v.  Coates  (1873;  Mú.  i  6  N.  B.  K. 
304,  Fed.  Cas.  No.  4,142. 

Judge  Giles  held :  "By  the  thirty-first  of  the  general 
orders  in  bankruptcy,  in  a  case  where  the  petition  shall 

be  dismissed  bv  order  of  the  court,  the  debtor  is  en- 
titled  to  recover  from  the  petitioner  the  same  costs  that 
are  allowed  by  law  to  a  party  recovering  in  equity.  By 
the  act  of  eighteen  hundred  and  fifty-three  (the  fee  bilí), 
[10  Stat.  161],  the  attorney's  fee  on  a  hearing  in  eqnity 

is  twenty  dollars.  No  fee  can  be  taxed  for  petitioning 
attorney  in  this  case." 

Case  No.  4.  In  re  Lloyd  (1881;  W.  D.  Pa. )  7  Fed. 
459. 

Judge  Acheson  lield  tliat  a  docket  fee  of  twenty  dollars 
was  allowable,  in  a  case  of  involuntary  bankruptcy,  to 
the  attorney  who  prosecuted  the  case  to  a  final  adjudi- 
cation. 

Case  No.  5.  In  re  Bignall  (1881;  E.  D.  Mo.)  9  Fed. 
385. 

Judge  Treat  held  that  the  attorney  was  entitled  to 
the  docket  fee  for  obtaining  an  involuntary  adjudica- 
tion  in  bankruptcy. 

Case  No.  6.  Mead  v.  Platt  (1883)  17  Fed.  836. 

Judge  Wheeler  dismissed  an  appeal  frora  the  allow- 
ance  of  a  claim  for  want  of  jurisdiction.  The  appellee 
asked  that  a  docket  fee  be  taxed.     Judge  Wheeler  cited 
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Inglee  v.  Coolidge,  2  Wheat.  363,  ilclver  v.  Wattles, 
9  Wheat.  650,  and  Strader  v.  Graham,  18  Uow.  602, 
to  the  effect  that,  where  a  case  is  dismissed  for  want 
of  jiirisdiction,  no  costs  are  allowed;  and  he  denied 
the  motion  for  costs. 

§  53b.     TTnder  present  laws. 

General  Orders  in  Bankruptcy,  XXXIV. :  '*In  cases 
of  involuntary  bankruptcy,  when  the  dcbtor  resists  an 
adjudication,  and  the  coiirt,  after  hoaring,  adjndges 
the  debtor  a  bankrupt,  the  petLtioning  creditor  shall  re- 
cover,  and  be  paid  out  of  the  est4ite,  the  same  costs 
that  are  allowed  to  a  party  recovering  in  a  suit  in 
eqiiity;  and  if  the  petition  is  dismissed,  the  debtor  sliall 
recover  like  costs  against  the  petitioner." 

Case  No.  1.  In  re  Kross  (1899;  S.  D.  N.  Y. )  96  Fed. 
816. 

Judge  Hrown  said:  "In  the  simpler  class  of  cases, 
to  which,  as  I  understand,  the  present  case  belongs, 
where  the  creditors  are  not  numerous,  and  the  assets 
are  small,  and  with  no  opposition  rnnning  into  any 
substantial  litigation,  thirty  dollars  may  be  fairly  adopt- 
ed  as  ordinarilv  a  reasonable  attorney's  fee  for  the  first 
branch  of  the  proceedings,  and  an  ordinary  federal  dock- 
et  fee  of  twenty  dollars  be  allowed  in  addition  for  a  si'c- 
ond  branch  of  the  proceeding  in  procuring  the  bank- 
rupt's  discharge,  where  that  has  been  obtained  withont 
any  substantial  opposition." 

§  54.    Docket  fee  on  hearing  of  demurrer — (a)  Allowed. 

Case  No.  1.  Alley  v.  Nott   (1884)   111  U.  S.  472,  4 

Sup.  Ct.  495. 
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Mr.  Chief  Justice  Waite,  in  discussing  the  removal 
act,  wtich  requires  the  removal  "at  or  before  the  term 
at  which  said  cause  could  be  first  tried,  and  before 
the  trial  thereof,"  said : 

"A  demurrer  to  a  complaint  because  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  is  equiva- 
lent  to  a  general  demurrer  to  a  declaration  at  com- 
mon  law,  and  raises  an  issue  which,  when  tried,  will 
finally  dispose  of  the  case  as  stated  in  the  complaint, 
on  its  merits,  unless  lea  ve  to  amend  or  plead  o  ver  is 
granted.  The  trial  of  such  an  issue  is  the  trial  of  the 
cause  as  a  cause,  and  not  the  settlement  of  a  mere 
niatter  of  form  in  proceeding.  There  can  be  no  other 
trial  except  at  the  discretion  of  the  court,  and,  if  final 
judgment  is  entered  on  the  demurrer,  it  will  be  a  ñnal 
determination  of  the  rights  of  the  parties,  which  can 
be  pleaded  in  bar  to  any  other  suit  for  the  same  cause 
of  action.  Under  such  circumstances,  the  trial  of  an 
issue  raised  by  a  demurrer  which  involves  the  merits 
of  the  action  is,  in  our  opinión,  a  trial  of  the  action, 
within  the  meaning  of  the  act  of  March  3,  1875." 

Case  No.  2.  Scharff  v.  Levj  (1884)  112  U.  S.  711, 
5  Sup.  Ct.  360. 

The  court  said  it  adhered  to  its  ruling  in  Alley  v. 
Nott,  and  said:  "But  in  Missouri,  as  in  New  York, 
a  general  demurrer  to  a  petition  or  complaint  raises 
an  issue  of  law,  which,  when  tried,  will  ñnally  dispose 
of  tlie  case  unless  the  plaintiff  amends  or  the  defend- 
ant  answers,  as  may  be  required.  'If  final  judgment 
is  entered  on  the  demurrer,  it  will  be  a  final  determina- 
tion of  the  rights  of  the  parties,  which  can  be  pleaded 
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in  bar  of  another  suit  for  the  same  cause  of  actiou.' 
An  issue  of  law  involving  the  merits  of  the  action  is  as 
much  tried  on  the  hearing  of  a  demurrer  in  Missouri 
as  it  is  in  New  York.  The  fact  that  in  Missouri  an 
amendment  may  be  made  or  a  plea  filed  as  a  matter 
of  CQurse  does  not  affect  the  principie  on  which  the 
right  of  removal  depends." 

Case  No,  3.  Price  v.  Coleman  (1885)  22  Ped.  694. 

Judge  Colt  said:  "We  think  the  hearing  on  demur- 
rer a  final  hearing,  within  the  meaning  of  section  824^ 
Rev.  St.,  and  that  therefore  a  docket  fee  of  twenty  dol- 
lars  was  properly  taxable.  A  demurrer  raises  an  issue 
which,  when  tried,  will  ñnally  dispose  of  the  case,  un- 
less  leave  to  amend  or  plead  over  is  granted.  There  can 
be  no  other  trial,  except  at  the  discretion  of  the  court, 
and,  if  final  judgment  is  entered  on  the  demurrer,  it  will 
be  a  final  determination  of  the  rights  of  the  parties 
which  can  be  pleaded  in  bar  to  any  other  suit  for  the 
same  cause  of  action.  This  is  the  view  expressed  by 
the  supreme  court  in  Alley  v.  Nott,  111  U.  S.  472,  475, 
4  Sup.  Ct.  495." 

Case  No.  4.  Greener  v.  Steinway  (1885)  48  Fed.  708. 

Judge  Shipman  allowed  a  docket  fee  to  defendant 
upon  a  successful  demurrer  to  the  bilí,  upon  authority 
of  Wooster  v.  Handy,  23  Fed.  49,  The  Anchoria,  23 
Fed.  669,  McLean  v.  Clark,  23  Fed.  861,  Price  v.  Cole- 
man, 22  Fed.  694,  and  Scharff  v.  Levy,  112  U.  S.  711. 

§  54b.    Befnsed. 

Case  No.  1.  McLean  v.  Clark  (1885)  23  Fed.  861. 
Demurrer  to  a  bilí  was  overruled,  leave  given  to  an- 
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swer,  and  answer  was  filed.  Judge  Brown  (the  cir- 
cuit  judge  concurring)  thought  that,  as  under  equity 
rule  34  defendant  had  a  legal  riglit  to  answer  upon 
payment  of  costs,  the  hearing  on  demurrer  was  not 
such  "final  hearing"  as  section  824  contempla te<l,  and 
that  AUey  v.  Nott  and  Scharff  v.  Levy  applied  only  to 
the  removal  act,  and  not  to  what  would  be  a  final  hear- 
ing for  the  purpose  of  taxing  a  docket  fee:  but,  he  said, 
if  the  demurrer  had  been  sustained,  and  the  bilí  dis- 
missed,  the  hearing  would  undoubtedly  be  final.  The 
cases  of  Price  v.  Coleman,  22  Fed.  694,  Coy  v.  Perkins, 
13  Fed.  111,  and  Huntress  v.  Town  of  Epsom,  15  F(m1. 
732,  were  cited  as  sustaining  his  view. 

Case  No.  2.  ^Mercartney  v.  Crittenden  ( 1885 1  24  Fed. 
401. 

A  demurrer  was  overruled,  and  defendant  answered. 
Afterwards  the  bilí  was  voluntan] v  dismissed.  It  was 
held  bv  Judge  Sawver  that  the  dismissal  was  not  a 
consequence  of  the  decisión  overruling  the  demurrer, 
and  that  there  had  been  no  final  hearing,  and  no  docket 
fee  was  taxable. 

Case  No.  3.  New  York  Beíting  &  Packing  Co.  v.  New 
Jersey  Car  Spring  &  Rubber  Co.  (1887;  S.  D.  N.  Y.) 
32  Fed.  755. 

Demurrer  was  overruled,  and  the  case  seems  to  have 
been  afterwards  volunfcirilv  dismissed.  Jiidcje  Lacombe 
refused  a  docket  fee  to  defendant  for  the  reasona  set 
forth  in  Ryan  v.  Gould,  32  Fed.  754,  apparently  because 
there  had  not  been  a  final  hearing. 

§  55.    Docket  fee  on  decree  pro  conf esso. 

Case  No.  1.  Andrews  v.  Colé  (1884;  X.  I).  N.  Y.)  20 
Fed.  410. 
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Wallace,  J.,  said:  "The  defendant  did  not  answer 
or  demur  to  the  bilí,  and  coniplainant  took  an  order 
for  a  decree  pro  confesso^  and  subsequently  obtained 
a  final  decree.  As  the  cause  has  been  ñnally  determined, 
and  as  its  determination  involved  a  hearing  by  the 
eoiirt,  tliere  has  been  a  final  hearing  within  the  mean- 
ing  of  seotion  824,  Rev.  St,,  which  authorizes  a  docket 
fee  of  tweuty  dollars  to  be  taxed.  There  has  been  much 
discussion  ou  the  meaning  of  the  term  'final  hearing/ 
as  used  iu  this  section,  and  a  diversity  of  opinión  is 
found  iu  the  decisions.  Several  cases  decide  that  any 
order  or  determination  which  results  in  a  final  dis- 
position  of  the  cause,  including  a  dismissal  of  the  bilí 
on  the  motion  of  the  complainant,  or  the  dismissal  of 
an  appeal  by  the  appellee  for  irregularitv  on  the  part 
of  the  appellaut  in  bringing  it  to  a  hearing,  is  a  final 
hearing.  Hayford  v.  Grifflth,  3  Blatchf.  79,  Fed.  Cas. 
No.  6,264;  The  Alert,  15  Fed.  620;  Goodyear  v.  Sawyer, 
17  Fed.  2.  Other  cases  hold  that  there  is  a  final  hear- 
ing only  when  some  question  of  law  or  fact  has  been 
submitted  to  the  court  requiring  not  merely  formal 
action,  but  consideration.  Coy  v.  Perkins,  13  Fed.  112 ; 
Yale  Lock  Mfg.  Co.  v.  Colvin,  14  Fed.  269. 

"The  defendant  relies  upon  the  authority  of  these 
latter  decisions,  but  they  are  not  decisive  here,  because 
a  complainant  is  not  entitled,  as  of  course,  to  a  final 
decree  when  he  has  obtained  an  order  pro  confesso. 
The  matter  of  the  bilí  is  still  to  be  decreed  by  the 
court,  and  then  only  when  it  is  proper  to  be  decreed. 
The  bilí  ís  to  be  examined  to  see  if  the  facts  alleged 
entitle  the  complainant  to  relief.     ♦     ♦     ♦ 

"The  consideration  of  the  bilí  is  a  hearing,  and  is  final 
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when  it  results  in  the  final  disposition  of  the  cause. 
The  taxation  was  correct." 

Case  No.  2.  Wooster  v.  Handy  (1885;  S.  D.  N.  Y.) 
23  Fed.  49. 

Justice  Blatehford,  after  commenting  upon  the  cases, 
including  Andrews  v.  Colé,  supra,  held  that,  to  entitle 
a  docket  fee  to  be  taxed  (page  56),  "there  must  be  a 
hearing  of  the  cause  on  its  merits ;  that  is,  a  submission 
of  it  to  the  court  in  such  shape  as  the  parties  choose 
to  give  it,  with  a  view  to  a  determination  whether  the 
plaintífí  or  libelant  has  made  out  the  case  stated  by 
him  in  his  bilí  or  libel  as  the  ground  for  the  perma- 
nent  relief  which  his  pleading  seeks,  on  such  proofs 
as  the  parties  place  before  the  court,  be  the  case  one  of 
pro  confesso,  or  bilí  or  libel  and  answer,  or  pleadings 
alone,  or  pleadings  and  proofs." 

Case  No.  3.  Merritt  &  Chapman  Derrick  &  Wrecking 
Co.  V.  Catskill  &  N.  Y.  Steamboat  Co.  (1901;  S.  D.  N. 
Y.)  112  Fed.  442  (in  admiralty). 

There  was  an  admission  by  respondent  of  some  lia- 
bility,  and  a  certain  amount  was  paid  into  court  at 
the  time  of  filing  the  answer,  but  no  docket  fee  was 
paid  or  tendered.  Judge  Adams,  after  referring  to  sec- 
tion  824,  and  to  the  question  of  final  hearing,  said : 

"Ñor  would  the  obtainment  of  an  order  pro  confesso 
necessarily  entitle  the  complainant  to  a  docket  fee.  It 
would  be  requisite  that  a  bilí  should  be  decreed  by  the 
court  after  an  examination  to  determine  whether  the 
facts  entitled  the  complainant  to  the  relief  demanded. 
Andrews  V.  Colé,  20  Fed.  410.     ♦     ♦     • 

"No  action  of  the  court  on  the  merits  of  the  con- 
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troversy  was  required,  and  I  conclude  that  tlie  tender 
and  deposit  of  the  docket  fee  were  not  necessary.  The 
clerk  eorrectly  taxed  the  respóndenos  costs  from  the 
time  of  deposit,  including  a  docket  fee,  under  admir- 
alty  rule  36  of  this  district.     The  taxation  is  affirraed." 

§  56.    Docket  fee  on  voluntary  dismissal. 

Case  No.  1.  Howev.  Shumaway  (1865)  Fed.  Cas.  No. 
6,774. 

"Mr.  Justice  Clifford,  disregarding  the  practice  of 
the  clerk's  office,  held  that  where,  by  agreement  of  the 
parties,  a  bilí  in  equity  was  dismissed  with  costs,  no 
solicitor's  fee  should  be  allowed."  Cited  in  Coy  v.  Per- 
kins>  13  Fed.  112;  not  elsewhere  reported. 

Case  No.  2.  Goodyear  Dental  Vulcanite  Co.  v.  Osgood 
(1877;  Mass.)  13  O.  G.  325,  Fed.  Cas.  No.  5,594. 

The  cases  were  dismissed  by  complainant  after  inter- 
locutory  decrees.  Judge  Shepley  allowed  docket  fees, 
and  said:  "Wherever  a  final  decree  is  entered  by  the 
court  in  an  equity  cause  after  replication  flled,  for  the 
purpose  of  taxation  of  the  docket  fee,  this  is  to  be  con- 
sidered  as  the  *final  hearing'  referred  to  in  Rev.  St.  § 
824." 

Case  No.  3.  Coy  v.  Perkins  (1882;  Mass.)  13  Fed. 
111  (in  equity;  before  Gray  and  Lowell,  JJ.). 

After  appearance  had  been  entered,  and  a  demurrer 
flled,  plaintiff  voluntarily  dismissed  his  bilí.  The  court 
said: 

"We  are  of  opinión  that,  upon  the  face  of  the  statute, 

the  intention  of  the  legislature  is  manifest  that  it  is 

only  where  some  question  of  law  or  fact,  i  n volved  in  or 
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leading  to  the  final  disposition  actually  made  of  the 
case,  has  been  submitted,  or  at  least  presented  to  the 
consideration  of  the  court,  that  there  can  be  said  to 
have  been  a  final  hearing  which  warrants  the  taxation 
of  a  solicitor's  or  proctor's  fee  of  twenty  doUars.  ♦  ♦  ♦ 
^'The  only  issue  which  has  been  joined  was  an  issue 
of  law  lipón  the  demurrer  to  the  bilí,  no  evidence  had 
been  taken,  and  the  case  had  not  even  been  set  down 
for  hearing.  The  clerk's  taxation  must  therefore  be 
modified  by  striking  out  the  docket  fee  to  the  defend- 
ant's  solicitor." 

Case  No.  4.  Yale  Lock  Mfg.  Co.  v.  Colvin  (1882;  Vt.) 
U  Fe<l.  269   (in  equity). 

Wheeler,  J.,  said :  "The  discontinuance  was  the  vol- 
untary  act  of  the  party.  There  was  no  hearing  and  de- 
cisión of  the  court;  therefore  no  docket  fee  is  provided 
for  by  the  statnte." 

Case  No.  5.  The  Alert  (1883;  E.  D.  N.  Y.)  15  Ped. 
620   (in  admiralty). 

This  was  a  proceeding  in  rem,  The  libel  was  filed, 
process  issiied,  the  vessel  taken  into  custody,  and  the 
case  eutere<l  in  the  admiralty  docket.  Subsequently  an 
order  dismissing  the  case  and  discharging  the  vessel 
from  custody  on  payment  of  costs,  founded  upon  a  con- 
seut  of  the  libelant  that  the  cause  be  discontinued  on 
payment  of  the  amount  claimed,  and  the  libelantes  costs, 
was  applied  for  and  obtained. 

Jiidge  Benedict  said:  "In  this  case  the  court  has 
possession  of  the  vessel.  An  order  of  court  is  neces- 
sary  to  obtain  her  reléase  and  to  effect  the  cancellation 
of  the  libelantes  stipulations.  A  discharge  of  the  vessel 
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does  not  foUow  of  course.  It  inay  be  that  the  pendency 
of  other  proceedings  against  the  same  vessel  will  pre- 
vent  a  reléase  of  the  vessel  upon  such  a  motion.  Such 
a  Diotion^  when  granted,  terminates  the  cause,  so  far 
as  the  vessel  is  concerned,  and  the  hearing  thereon  is 
deemed  a  final  hearing,  within  the  principie  of  the  case 
of  Hayford  v.  Griffith,  3  Blatchf.  79,  Fed.  Cas.  No.  6,264, 
above  referi*ed  to.  The  clerk's  taxation  of  a  docket  fee 
of  twenty  doUars  is  affirmed." 

Case  No.  6.  Goodyear  v.  Sawyer  (1883;  W.  D.  Tenn.) 
17  Fed.  2  (in  equity). 

The  cause,  on  a  regular  cali  of  the  docket,  had  been 
set  for  hearing,  and  was  afterwards,  on  application  of 
plaintiff's  solicitor,  ^^dismissed  without  prejudice,  at 
the  cost  of  complainant." 

Judge  Hammond  said:  ^^A  plaintifif  cannot  dismiss 
his  bilí  without  a  hearing  by  the  court,  ñor  without  its 
order.  This  is  especially  so  when  he  asks  to  dismiss 
Vithout  prejudice,'  as  was  done  in  some  of  these  cases. 
And  while  it  is  quite  a  matter  of  course  to  grant  the 
order,  it  is  not  absolutely  so,  and  it  will  not  be  done 
where  the  defendant  has  acquired  the  right  to  object 
*  *  *  The  passing  of  this  order  is  done  on  a  ^hear- 
ing,'  to  all  intents  and  purposes,  and  it  is  a  *ñnar  hear- 
ing, in  any  proper  use  of  that  tenn."  He  held  a  docket 
fee  taxable. 

Case  No.  7.  Consolidated  Bunging  Apparatus  Co.  v. 
American  Process  Fermentation  Co.  (1885;  E.  D.  Wis.) 
24  Fed.  658  (in  equity). 

Judge  Dyer  said:     "This  is  a  suit  in  equity;  and 

after  issue  joined  by  bilí,  answer,  and  replication,  but 
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before  the  taking  of  any  proofs,  and  without  the  de- 
termination  of  any  question  in  the  case  by-  the  court, 
the  complainant  voluntarily  dismissed  its  bilí.  ♦  ♦  ♦ 
"There  was  no  such  hearing,  ñor,  indeed,  any  hear- 
ing,  in  this  case.  The  taxation  of  a  docket  fee  of  twenty 
dollars  must  therefore  be  disallowed.  No  docket  fee 
whatever,  is  given  by  the  statute  in  a  suit  in  equity 
voluntarily  discontinued  by  the  complainant,  as  this 
suit  was,  before  any  hearing,  either  interlocutory  or 
final." 

Case  No.  8.  Ryan  v.  Gould  (1887;  S.  D.  N.  Y.)  32 
Fed.  754. 

In  this  case  issue  was  joined  by  the  flling  of  the  usual 
replication,  the  pleadings  consisting  of  bilí,  answer,  and 
replication.  After  the  cause  was  noticed  by  the  de- 
fendant  for  ñnal  hearing,  and  in  fact  after  it  was  called 
on  the  calendar,  an  order  w^as  made  on  the  motion  of  the 
complainant  dismissing  the  bilí  "without  prejudice  to 
the  complainant's  or  his  assignee's  rights,  and  with  the 
usual  costs  to  the  defendants." 

Judge  Lacorabe  stated  that  he  concun-ed  in  the 
views  expressed  by  Judge  Hammond  in  Partee  v.  Thom- 
as,  27  Fed.  429,  but  that  the  decisions  in  his  own  cir- 
cuit  were  controlling,  and  a  docket  fee  must  be  disal- 
lowed; citing  Yale  Lock  Mfg.  Co.  v.  Colvin,  14  Fed. 
269,  Andrews  v.  Colé,  20  Fed.  410,  and  Wooster  v.  Han- 
dy,  23  Fed.  49. 

Case  No.  9.  Louisville  &  N.  R.  Co.  v.  Merchants'  Com- 
press  &  Storage  Co.  (1892;  W.  D.  Tenn.)  .50  Fed.  449 
(in  equity). 

After  a  preliminary  injunction  luid  beon  rofused,  but 
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before   answer,    eomplainant   dismissed    its    bilí.     The 
clerk  taxed  an  attorney's  fee. 

Judge  Hammond  said:  "It  is  not  necessary  to  de- 
cide this  case  alone  upon  that  broad  construction,  since 
it  falls  equally  within  the  distinction,  which  seems  to 
be  well  recognized,  that  where  the  terraination  of  such 
euit  is  the  result  or  consequence  of  a  ruling  of  the 
court  upon  any  question  of  law  or  fact  properly  pre- 
sented  for  decisión,  no  matter  in  what  form,  and  ir- 
respective  of  the  state  of  the  pleadings  af  ter  bilí  or  libel 
filed,  the  solicitor's  docket  fee  of  twenty  dollars  is  tax- 
able  wíth  the  other  costs,  whether  the  termination  be 
by  dismissal  or  otherwise,  or  obtained  at  the  instance 
of  one  party  or  the  other,  or  by  the  action  of  the  court 
mero  mota,     Motion  overruled." 

Case  No.  10.  Kaempfer  v.  Taylor  (1897;  Conn.)  78 
Fed.  795  (in  equity). 

After  bilí,  answer,  and  replication  had  been  filed, 
and  proofs  taken,  the  court,  upon  complainant's  motion, 
discontinued  the  case  without  prejudice. 

Judge  Townsend  said :  "In  these  circumstances,  the 
docket  fee  of  twenty  dollars  must  be  disallowed.  I 
understand,  however,  that  while  the  fee  bilí  allows  no 
solicitor's  docket  fee  upon  a  discontinuance,  it  has  been 
the  practice  in  this  district,  following  the  analogy  of 
the  common  law,  to  allow  a  fee  of  ñve  dollars  in  equity, 
and  said  sum  is  therefore  allowed." 

Case  No.  11.  Cárter  v.  Sweet  (1897;  S.  D.  Cal.)  84 
Fed.  17  (in  equity). 

After  a  hearing  on  motion  for  preliminary  injunc- 
tion,  and  before  a  decisión,  eomplainant  obtained  an 
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order  of  dismissal.  Judge  Wellbom  said :  "It  is  man- 
ifestly  within  the  spirit,  if  not  exact  letter,  of  this  rule 
to  hold,  as  I  do,  that  where  there  has  been  presented  to 
the  court  for  consideration  any  issue  of  law  or  fact, 
and  the  expression  of  the  court's  opinión  thereon,  after 
hearing,  resulta  in  a  final  disposition  of  the  cause,  al- 
though  such  disposition  be  a  dismissal  on  motion  of 
the  complainant,  the  docket  fee  is  taxable.  Objeotion 
to  docket  fee  disallowed." 

§  57.    Docket  fee  ín  círcuit  court  of  appeals. 

The  table  of  fees  and  costs  in  the  circuit  courts  of 
appeals  established,  to  take  effect  March  1,  1898,  by 
order  of  the  supreme  court,  pursuant  to  the  act  of  con- 
gress  of  February  19,  1897,  provides  for  "Attorney's 
docket  fee,  f20."     See  31  C.  C.  A.  clxxi. 

Case  No.  1.  Kansas  City,  Ft.  S.  &  il.  R.  Co.  v.  Mc- 
Donald (1894;  8th  Cir.)  9  C.  C.  A.  129,  60  Fed.  522. 

There  was  an  affirmance  of  the  judgments  in  the 
two  cases,  and  the  court  of  appeals  allowed  docket  fees. 
This  was  prior  to  the  adoption  of  the  present  table  of 
fees,  which  directly  specifies  a  docket  fee.  The  court 
Siiid  it  has  been  the  uniform  practice  of  the  supreme 
court  to  tax  the  fee  in  cases  of  affirmance,  and  the 
act  establishing  the  court  of  appeals  provides  that  "the 
costs  and  fees  in  the  supreme  court  now  provided  for 
by  law  shall  be  costs  and  fees  in  the  circuit  court  of 
appeals."     26  Stat.  826,  §  2. 

Case  No.  2.  John  Shillito  Co.  v.  McClung  (1895;  6th 
Cir.)   13  C.  C.  A.  284,  66  Fed.  22. 

Here  the  fee  was  allowed  the  successful  party,  fol- 
lowiug  tho  practice  of  tho  supreme  court. 
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Case  No.  3.  The  State  o£  Missouri  (1896;  7tli  Cir.) 
22  C-  C.  A.  239,  76  Fed.  376. 

The  court  said :  "The  decree  of  the  court  awarded  the 
elaimants  *all  their  eosts  by  them  respectively  iierein 
expended.'  The  forty  elaimants  appeared  by  the  same 
proctors.  The  clerk  taxed  the  sum  of  |800  for  proc- 
tors'  fees,  being  |20  upon  each  of  the  forty  claims.  A 
motion  to  retax  was  overruled  by  the  court,  and  that 
ruling  is  assigned  for  error.  These  cases  could  all  have 
been  presented  by  one  petition.  The  proofs  were  not 
taken  in  each  case  separately.  There  were  but  eleven 
depositions,  which  covered  all  the  testimony  aífocting 
all  the  ciaims.  The  statute  (section  824,  Rev.  St.)  pro- 
vides that,  on  a  final  hearing  in  equity  or  admiralty, 
a  docket  fee  of  $20  may  be  allowed.  Costs  in  the  ad- 
luiralty  are  wholly  within  the  control  of  the  court,  and 
are  allowed  or  denied  upon  equitable  considerations. 
They  are  sometimes  denied  to  one  who  recovers  his 
demand,  and  are  sometimes  given  to  a  libelant  who 
fails  to  recover  anything,  if  he  was  led  to  conimence 
suit  by  the  act  of  the  other  party;  and  in  prize  and  sal- 
vage  cases  the  property  is  sometimes  acquitted  on  pay- 
ment  of  the  costs  by  the  claimant.  The  general  rule 
is  that  costs  foUow  decree,  but  circumstances  of  equity, 
of  hardship,  of  oppression,  or  of  negligence  induce  the 
( ourt  to  depart  from  the  rule  in  many  cases.  *  *  ♦ 
The  decree  will  be  reversed  and  tlie  cause  remanded, 
with  directions  to  the  court  below  to  enter  a  decree  for 
the  damages  heretofore  found,  and  for  proper  costs, 
which  shall  include  but  one  proctor's  fee  of  $20." 

Case  No.  4.  Northern  Trust  Co.  v.  Snyder  ( 1897 ;  7th 

Cir.)   23  C.  C.  A.  480,  77  Fed.  818. 
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The  court  said:  "Where  the  appeal  has  substan- 
tially  prevailed,  we  perceive  no  reason  to  deny  to  the 
appellant  the  statutory  costs  which  have  been  incurred 
in  the  suceessful  attempt  to  assert  a  right." 

Case  No.  5.  The  Rabboni  (1898;  Ist  Cir.)  28  C,  C- 
A.  517,  84  Fed.  681. 

There  were  two  appeals  and  two  cross  appeals,  and 
the  clerk  taxed  four  docket  fees.  The  appeals  and  cross 
appeals  were  entered  separately,  but  heard  together. 
The  court  said :  "The  practice  in  the  supreme  court  is  to 
tax  one  fee  only  in  case  of  an  appeal  and  a  cross  appeal. 
Uniformity  in  matters  of  this  kind  is  desirable,  and  for 
this  reason  we  adopt  the  practice  of  the  supreme  court, 
although  for  a  considerable  period  a  different  practice 
has  obtained  in  this  circuit.  The  taxation  should  be 
modified  according  to  these  views,  and  it  is  therefore 
ordered  that  the  taxation  shall  include  two  docket  fees 
only." 

§  68.    Docket  fee  in  supreme  court. 

See  rule  24  of  supreme  court  rules;  Bradstreet 
Co.  V.  Higgins  (1885)  114  U.  S.  262,  5  Sup.  Ct  880; 
Ex  parte  Hughes  (1885)  114  U.  S.  548,  5  Sup.  Ct 
1008.  See,  also,  post,  c.  22,  "Costs  in  Supreme  Court.'' 
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COSTS  WHBN  RECOVERY  LESS  THAN  FIVB  HUNDRED  DOL- 

LARS. 

§  59.  Statutes. 

60.  Amount  in  Dispute — Rulings  as  to  Meaning. 

61.  Recovery  Less  Than  Five  Hundred  Dollars. 

§  59.    Statutes. 

Act  Sept.  24,  1789,  c.  20,  §  20  (1  Stat.  p.  83)  : 
"That  where,  in  a  circuit  court,  a  plaintiff  in  an  action 
originally  brought  there,  or  a  petitioner  in  equity,  other 
than  the  United  States,  recovers  less  than  the  sum  or 
valué  of  five  hundred  dollars,  or  a  libelant,  upon  his  own 
appeal,  less  than  the  sum  or  valué  of  three  hundred 
dollar-s,  he  shall  not  be  allowed,  but  at  the  discretion 
of  the  court  may  be  adjudged  to  pay,  costs." 

The  act  of  March  3,  1803  (2  Stat.  244),  changed  the 
wording  only  as  to  admiralty  proceedings,  reducing  the 
amount  of  recovery  to  fifty  dollars. 

Rev.  St.  1873-74,  §  968,  is  as  follows:  "When,  in  a 
circuit  court,  a  plaintiff  in  an  action  at  law  originally 
brought  there,  or  a  petitioner  in  equity,  other  than  the 
United  States,  recovers  less  than  the  sum  or  valué  of 
flve  hundred  dollars,  exclusive  of  costs,  in  a  case  which 
cannot  be  brought  there  unless  the  amount  in  dispute, 
exclusive  of  costs,  exceeds  said  sum  or  valué,  or  a  li- 
belant, upon  his  own  appeal,  recovers  less  than  the  sum 
or  valué  of  three  hundred  dollars,  exclusive  of  costs, 
he  shall  not  be  allowed,  but   at  the  discretion  of  the 

court   may  be  adjudged  to  pay,  costs." 
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§  60.    Amount  in  dispute — Ruling^  as  to  meaning. 

Case  No.  1.  Mississippi  &  M.  K.  Co.  v.  Ward  (1862)  2 
Black,  485. 

The  bilí  sought  the  removal  of  a  bridge  aeross  the 
Mississippi  river  as  an  obstruetion  to  navigation,  and, 
in  answer  to  the  contention  that  complainant  did  not 
show  jurisdiction,  the  supreme  court  said :  "The  want 
of  a  sufficient  amount  of  damages  having  been  sns- 
tained  to  give  the  federal  court  jurisdiction  will  not 
defeat  the  remedy,  as  the  removal  of  the  obstruetion 
is  the  matter  of  controversy,  and  the  valué  of  the  object 
must  govem." 

Case  No.  2.  Symonds  v.  Greene  (1886)  28  Fed.  8:U. 

On  motion  for  preliminary  injunction  in  a  trade- 
niark  case,  it  appeared  that  defendant's  profits  on  sales 
were  much  less  than  flve  hundred  doUars,  and  it  was 
contended  that  the  court  had  no  jurisdiction. 

Wheeler,  J.,  said:  "As  jurisdiction  is  not  given  to 
this  court  in  this  class  of  cases,  except  where  the  mat- 
ter in  dispute  exceeds  the  sum  or  valué  of  flve  hundred 
dollars,  there  would  be  difficulty  in  maintaining  the  ju- 
risdiction if  the  profits  to  be  recovered  were  the  measure 
of  the  orator's  rights  involved;  but  that  is  not  so  un- 
derstood.  An  injunction  may  be  of  much  greater  valué 
to  the  orator  than  any  amount  he  may  show  himself  en- 
titled  to,  and  it  cannot  be  said  now  that  such  válue  may 
not  exceed  the  limit  required." 

Case  No.  3.  Whitman  v.  Hubbell  (1887;  S.  D.  N.  Y.) 
30  Fed.  81. 

The  suit  was  brought  to  restrain  the  maintenance  of 
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an  awning.  Judge  Wheeler  said:  "The  matter  in  dis- 
pute is  the  valué  of  the  right  to  maintain  the  awDing, 
not  the  amount  of  damage  done  by  it  to  the  plaintiff. 
Mississippi  &  M.  R.  Co.  v.  Ward,  2  Black,  485.  This  ap- 
pears  to  be  more  than  five  hundred  dollars." 

Case  No.  4.  Eastman  v.  Sherry  (1889;  E.  D.  Wis.) 
37  Fed.  844  (at  law). 

Subsequent  to  the  judiciary  act  of  March  3,  1887, 
(24  Stat.  552),  the  plaintiffs  brought  suit  in  trespass, 
elaiming  damages  in  |5,000.  At  the  trial  they  recov- 
ered  over  $500,  and  less  than  the  sum  limited  by  the 
statute.  To  the  objection  that  plaintiffs  were  not  on- 
titled  to  costs,  Judge  Jenkins  said : 

"üpon  ehange  of  the  mínimum  amount  essential  to 
jurisdiction,  this  restrietion  as  to  costs,  either  by  design 
or  mísprision,  remained  unaltered.  It  was  not  changed 
to  conform  to  the  changed  conditions  of  jurisdiction. 
It  is  urged  that  by  analogj^  he  who  recovers  less  than 
the  present  jurisdictional  limit  should  not  recover  costs. 
notwithstanding  the  provisions  of  section  968  remain 
unchanged.  It  must  be  borne  in  mind  that  at  common 
law  costs  were  unknown.  They  are  the  creature  of 
statute.  It  rests  with  legislative  authority  to  grant  or 
deny  them,  and  to  determine  in  what  cases  and  under 
what  circumstances  they  should  be  allowed.  It  may 
seem  appropriate  that  this  law  should  be  altercd  to 
conform  to  changed  conditions.  That,  however,  is  mat- 
ter for  the  legislative,  not  the  judicial,  authority.  Courts 
can  only  administer  the  law  as  it  is  found.  The  plain- 
tiff must  be  held  to  be  entitled  to  costs." 

Case  No.  5.  Johnson  v.  Watkins  (1889)  40  Fed.  187. 

(249) 


g   50  EFFECT  OF  AMOUNT  OF  RECOVERY.  [(Jh.    16 

lu  this  caso  tlie  ruliug  of  Judge  Jenkins  in  Eastman 
V.  Sherry  was  followed  by  Judge  Severens. 

Case  No.  6.  Texas  &  P.  Ky.  Co.  v.  Kuteman  (1892) 
4  C.  C.  A.  503,  54  Fed.  547. 

Complainant  alleged  that  its  right  to  establish  a  rate 
"m  a  valuable  one,  and  of  the  valué  of  more  than  f  10,- 
000,"  and  prayer  was  made  for  injunction  and  for  gen- 
eiral  relief.     The  bilí  was  demurred  to. 

The  court  of  appeals  say  (page  508)  :  "In  a  suit 
for  an  injunction,  the  amount  in  dispute  is  the  valué  of 
the  object  to  be  gained  by  the  bilí.  Fost.  Fed.  Pr. 
§  16.  An  injunction  may  be  of  much  greater  valué  to 
the  complainant  than  the  amount  in  controversy  in 
cases  of  dispute  which  have  already  arisen.  Symonds 
v.  Greene,  28  1^'ed.  834 ;  Whitman  v.  Hubbell,  30  Fed. 
81.  The  maintenance  of  its  rates  is  the  real  subject  of 
dispute,  and  the  object  of  the  bilí  and  the  valué  of  the 
object  must  be  considered.  Mississippi  &  M.  R.  Co.  v. 
Ward,  2  Black,  485.  This  valué  not  being  liquidated 
or  flxed  by  law,  the  alleged  valué,  especially  on  demur- 
rer  to  the  bilí,  must  govern." 

Case  No.  7.  Raiuey  v.  Herbert  (1893;  3d  Cir.)  5  C. 
C.  A.  183,  55  Fed.  443. 

The  court,  per  Dallas,  J.,  said:  "This  is  an  appeal 
from  a  decree  for  an  injunction  restraining  the  erection 
of  certain  coke  ovens.  The  jurisdiction  of  the  circuit 
court  was  dependent  upon  the  amount  involved  in  the 
controversy.  There  w^as  some  conflict  of  testimony  as 
to  the  amount  of  the  damage  which  would  result  to  the 
complainants  from  the  construction  and  operation  of  the 
ovens,  but  the  court  below  found  that  the  averment 
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that  it  would  exceed  |2,000  was  supported  by  abundant 
evidence,  and,  if  the  matter  in  dispute  were  simply  and 
solely  the  threatened  injury  to  the  plaintiffs,  tliis  flnd- 
ing  of  faet  might  be  aceepted  as  in  itself  conclusive;  but 
if  this  were  otherwise,  the  want  of  a  sufficient  amount 
of  damage  having  been  alleged  and  proved  to  give  the 
federal  courts  jurisdiction  would  not  defeat  the  remedy, 
as  the  prohibition  of  the  contemplated  erection  of  the 
ovens  was  the  matter  of  eontroversy,  and  the  valué  of 
that  object  (admittedly  in  excess  of  the  jurisdictional 
amount)  must  govern.  Mississippi  &  M.  R.  Co.  v. 
Ward,  2  Black,  485,  492.  Consequently,  the  first  as- 
signment  of  error  has  not  been  maintained." 

Case  No.  8.  Smith  v.  Bivens  (1893)  56  Fed.  354. 

Defendant  permitted  his  cattle  to  graze  on  complain- 
ant's  lands,  and  the  bilí  was  for  injunction.  Defendant 
contended  that  the  matter  in  eontroversy  did  not  ex- 
ceed the  valué  of  f  2,000 ;  but  Judge  Simonton  held  that> 
as  it  was  shown  complainant  had  derived  an  income 
of  f500  per  annum  for  the  use  of  the  land,  that  sum 
capitalized  at  4  per  cent,  etc.,  up  to  7  per  cent.,  would 
represent  the  income  from  $12,500,  etc.,  down  to  $7,100, 
and  also  that  the  land  itself  was  shown  to  be  worth  not 
less  than  $2,640,  and  said    (page  354) : 

"This  is  the  matter  complained  of,  and  measures  the 
injury  for  which  complainant  seeks  redress.  The  case 
comes  within  Mississippi  &  M.  R.  Co.  v.  Ward,  2  Black, 
492,  or,  as  it  is  stated  in  Texas  &  P.  Ry.  Co.  v.  Kute- 
man,  54  Fed.  552,  in  a  suit  for  an  injunction,  the  amount 
in  dispute  is  the  valué  of  the  object  to  be  gained  by  the 
bilí." 
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Case  No.  9.  Western  Union  Tel.  Co.  v.  Citv  Council 
(1893)  56  Fed.  420. 

Simonton,  J.,  said:  "The  valué  of  the  object  to  be 
gained  fixes  the  amount  in  controversy  for  jnrisdic- 
tional  purposes.  Fost.  Fed.  Pr.  §  16.  The  object  to 
be  gained  here  is  exemption  from  a  license  tax  of  flve 
hundred  dollars  per  annum.  An  injunction  in  a  case 
like  this  must  be  of  much  greater  valué  to  the  coni- 
plainant  than  the  sum  immediately  demanded.  Sy- 
monds  v.  Greene,  28  Fed.  834 ;  Whitman  v.  Hubbell,  30 
Fed.  81 ;  Texas  &  P.  Ky.  Co.  v.  Kuteman,  54  Fed.  552 ; 
Mississippi  &  M.  R.  Co.  v.  Ward,  2  Black,  485.  Each 
bilí  alleges  irreparable  injury  in  the  destruction  of  its 
business.  The  right  to  conduct  this  business  is  alleged 
to  be  involved,  and  a  valuable  franchise,  it  is  said,  is 
threatene<l.  The  demuirer  to  the  jurisdictiou  is  over- 
ruled." 

Case  No.  10.  Home  Ins.  Co.  v.  Nobles  (1894:  E.  D. 
Pa.)  63  Fed.  641. 

The  bilí  sought  to  restrain  the  further  issuance  of  a 
certain  circular,  but  it  containod  no  statement  of  the 
araount  of  damages  "sustained  or  apprehended,  ñor  oí 
the  valué  of  the  matter  in  controversy, — of  the  object 
sought  to  be  attained,  which  is  the  prevention  of  *any 
further  issuing  of  the  circular,'  "  etc. 

Judge  Dallas  said :  "The  attention  of  counsel  is  di- 
rected  to  Mississippi  &  M.  R.  Co.  v.  Ward,  2  Black,  485 ; 
Symonds  v.  Greene,  28  Fed.  834;  Whitman  v.  Hubbell, 
30  Fed.  81 ;  Market  Co.  v.  Hoffman,  101  ü.  S.  112;  Gor- 
man V.  Havird,  141  U.  S.  206,  11  Sup.  Ct.  943;  Rainey 
V.  Herbert,  3  U.  S.  App.  592,  5  C.  C.  A.  183,  55  Fed.  443." 
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Case  No.  11.  Nashville,  C.  &  St.  L.  Ry.  (\>.  v.  i[c(\)ii 
nell  (1897)  82  Fed.  65. 

The  bilí  was  to  enjoin  "scalpers''  froiii  dt^aling  in 
eertaín  re<iuced  rate  tickets.  Judge  Clark  said  (page 
73)  :  *'It  is  the  valué  of  the  Avhole  object  of  the  suit 
to  the  coiuphrinaDt  which  determines  the  amount  in  con- 
troversy.^'  Again  (page  74)  :  "The  loss  likely  to  re- 
sult  in  the  future  entera  into  the  valué  of  the  object  of 
the  suit  for  preven tive  relief.  *  *  *  In  the  case  of 
a  trade^mark,  it  is  not  the  label  which  is  protected  by 
injunction,  and  which  is  of  substantial  valué,  but  it  is 
the  business  carried  on  under  the  label  which  is  the  tnie 
test  of  valué.'' 

Case  No.  12.  Draper  v.  Skerrett  (1902;  E.  I>.  Pa.) 
116  Ped.  206   (in  equity). 

Judge  Archibald  said:  "The  question  of  jurisdic- 
tion  has  beeu  raised,  and  is  therefore  the  first  to  be  dis- 
posed  of.  If  this  were  a  suit  for  the  infringement  of  a 
registered  trade-mark,  under  the  statute  (Act  March 
3,  1881;  21  Stat.  502),  the  court  would  have  jurisdic- 
tion,  without  regard  to  the  amount  in  controversy  (sec- 
tion  7).  But  as  it  stands,  whatever  is  required  to  give 
jurisdiction  must  appear.  Elgin  Nat.  Watch  Co.  v.. 
Illinois  Watch  Case  Co.,  179  U.  S.  665,  21  Sup.  Ct.  270, 
45  L.  Ed.  365.  It  is  to  be  remembered,  however,  in  the 
presen t  instance,  that  the  plaintiff  proceeds  for  the  pur- 
pose  of  protecting  his  trade-name;  and  it  is  the  valué 
of  that  ñame,  as  measured  by  the  damages  to  it,  not  only 
present,  but  prospective,  which  determines  the  amount 
in  controversy.  This  the  plaintiflE  avers  in  the  bilí  to 
be  above  the  sum  of  $2,000,  and  I  think  the  claim  is  sus- 
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tained  by  the  evidence.  The  trade  per  year  taken  away 
by  the  defendants,  if  not  restrained,  would  soon  exceed 
that  sum,  if  it  does  not  now  do  so,  and,  as  already  in- 
timated,  that  is  the  real  guide.  The  damages  to  be 
awarded  for  the  injury  already  inflicted  are  merely  in- 
eident  to  the  general  relief  prayed  for,  and  do  not  con- 
trol the  question." 

§  61.     Becovery  less  than  ñve  hundred  doUars. 

Case  No.  1.  Cottle  v.  Payne  (1808;  Conn.)  3  Day, 
289,  Fed.  Cas.  No.  3,268. 

Action  at  law  on  a  bond;  amount  of  recovery  f  69.21. 
Motion  to  tax  eosts  against  plaintiff  was  refused  on  the 
following  ground : 

Per  Curiam :  "The  court  will  not  exercise  their  dis- 
cretion  to  tax  costs  against  a  prevailing  party,  exeept 
where  he  has  knowingly  brought  forward  an  unfounded 
claim,  or,  in  other  words,  where  he  must  have  known 
that  he  was  not  entitled  to  five  hundred  dollars  dam- 
ages." 

Case  No.  2.  Curranee  v.  McQueen  (between  1827  and 
1840)  2  Paine,  109,  Fed.  Cas.  No.  3,488. 

There  is  nothing  in  the  case  itself  as  reported  con- 
ceming  costs,  ñor  anything  to  indicate  the  amount  of 
the  judgment,  whether  more  or  less  than  five  hundred 
dollars,  but  a  headnote  reads :  "The  sum  recovered  be- 
ing  under  five  hundred  dollars,  costs  allowed  to  neither 
party." 

Case  No.  3.  Leeds  v.  Cameron  (1839)  3  Sumn.  488, 
Fed.  Cas.  No.  8,206. 

Mr.  Justice  Story  said:     "If  the  sum    for  which  the 
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judgment  is  to  be  entered,  is  less  tban  five  hundred 
doUarS;  the  plaintiffs  are  not  entitled  to  costs.  Tbe 
defendant  is  not  entitled  to  costs  in  a  case  of  this  sort ; 
for  the  defense  is  grossly  inequitable,  and  contrary  to 
the  positive  agreement  of  the  defendant." 

Case  No.  4.  Greene  v.  Bateman  (1846 ;  R.  I.)  2  Wotxlb. 
&  M.  359,  Fed.  Cas.  No.  5,762. 

Plaintiff  having  recovered  two  hundred  doUars,  the 
court  (Mr.  Justice  Woodbury)  refused  costs  to  either 
party. 

Case  No.  5.  Crabtree  v.  Neff's  Ex'rs  (1863;  Ohio)  I 
Bond,  554,  Fed.  Cas.  No.  3,315. 

Judge  Leavitt  said :  "There  is  no  doubt  that  the  judg- 
ment against  the  defendants  for  costs  was  erroneous.  It 
was  entered  inadvertently,  and  without  being  noticed 
by  the  ,counsel.  The  statute  is  explicit  in  providing 
that  a  judgment  for  less  than  five  hundred  dollars  shall 
not  carry  costs;  and  if,  at  the  term  at  which  the  judg- 
ment was  entered,  a  motion  had  been  made  to  vacate 
or  amend  it  as  to  the  costs,  it  would  have  been  so  or- 
dered." 

Case  No.  6.  Ethridge  v.  Jackson  ( 1874 ;  Or. )  2  Sawy. 
598,  Fed.  Cas.  No.  4,541  (at  law). 

Deady,  J.,  held:  "In  a  general  sense,  the  prevailing 
party  in  an  action  is  the  one  for  whom  judgment  is 
given  concerning  the  matter  or  thing  in  controversy. 
In  that  sense  the  prevailing  party  in  this  case  is  the 
plaintiff,  for  he  is  entitled  to  judgment  upon  the  merits 
for  twenty-seven  dollars.  Still,  by  the  state  law,  costs 
are  not  recoverable  by  him  because  his  damages  are 
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lesH  than  fifty  doUars.  Ñor  do  I  think  the  defendante 
are  entitled  to  costs.  In  this  case,  section  541  of  the 
Oregon  Code,  which  gives  costs,  of  course,  to  the  de- 
fendant  in  an  aotion,  unless  the  plaintifF  is  entitled 
to  thein,  does  not  *apply,^  becaiise  'a  statute  of  the  Unit- 
ed States'  otherwise  provides." 

Case  No.  7.  McKay  v.  Jackman  (1883;  S.  1).  N.  Y.) 
17  Fed.  641   (in  equity). 

The  master  reported  three  hundred  and  twenty  dol- 
lars  due  as  royalties  under  a  license  of  several  patented 
inventions.  Judge  Wheeler  ordered  a  decree  for  the 
amount,  without  costs. 

Case  No.  8.  Gibson  v.  Memphis  &  C.  R.  Co.  (1887; 
W.  I).  Tenn.)  31  Fed.  553  (at  law). 

The  action  was  for  the  recovery  of  f4,950  damages, 
and  resulted  in  a  verdict  for  f  100.  Both  parties  moved 
for  the  recovery  of  costs. 

Judge  Hammond  said:  "This  section  [968]  is  ini- 
perative,  and  only  confers  a  discretion  to  go  further 
than  the  statute  goes,  by  permitting  the  court,  in  fla- 
grant  cases,  to  impose  an  additional  penalty  for  tlu* 
fraudulent  trespass  on  its  jurisdiction  by  condemning 
the  prevailing  party  to  pay  his  adversary's  costs.  So 
imperative  is  this  statute  that  even  that  discretion  as 
to  costs  which  always  did  belong  to  a  court  of  equity, 
but  not  to  a  court  of  law,  is  taken  away  in  the  class 
of  cas(^  denounced  by  this  section.     ♦     ♦     ♦ 

"The  plaintiff's  motion  to  be  allowed  costs  is  over- 
ruled.  So,  also,  is  the  defendant's  motion  to  compe) 
theni  to  pay  its  costs.  The  nature  of  the  cause  is  quite 
conclusíve  of  her  fair  and  reasonablo  expectation  of 
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recoveríng  more  than  tbe  limit  of  the  statute.     So  or- 
dered." 

Case  No.  9.  Hamilton  v.  Baldwin  (1890;  E.  D.  Mo.) 
41  Fed.  429  (at  law). 

The  actiou  was  upen  a  bilí  of  exchange  for  a  sum  in 
excess  of  five  hundred  dollars,  but  the  verdíct  and 
judgment  were  for  about  four  hundred  doUars,  because 
of  the  allowance  of  a  counterclaim  for  breach  of  war- 
ranty.  ^ 

Judge  Thayer  held :  "When  a  litigant,  as  in  this  case, 
sues  ou  a  bilí  of  exchange  or  other  liquidated  demand 
that  exceeds  the  amount  necessary  to  give  the  federal 
court  jurisdiction,  and  the  judgment  is  in  his  favor,  but 
is  reduced  to  an  amount  less  than  five  hundred  doUars 
by  a  counterclaim  founded  upon  a  demand  for  unliqui- 
dated  damages,  it  would  seem  as  though  the  case  was 
not  within  the  reason  of  the  statute,  and  that  it  ought 
to  have  no  application.  It  has  been  held,  however,  that, 
if  the  judgment  entered  for  the  plaintiff  is  for  less  than 
five  hundred  doUars,  plaintifif  cannot  be  awarded  his 
costs.  Leeds  v.  Cameron,  3  Sumn.  488,  Ped.  Cas.  No. 
8,206;  Curranee  v.  McQueen,  2  Paine,  109,  Fed.  Cas. 
No.  3,488.  According  to  this  view,  it  is  the  judgment 
wliich  the  plaintifif  is  entitled  to  have  entered  that  de- 
termines his  right  to  costs.  Adopting  that  as  the  prop- 
er  construction  of  the  statute,  it  foUows  that,  although 
the  jury  assessed  plaintiíT's  damages  on  his  cause  of 
action  for  a  sum  exceediug  five  hundred  dollars,  yet, 
inasmuch  as  the  judgment  was  reduced  to  less  than 
five  hundred  dollars  by  the  finding  on  the  counterclaim, 
the  plaintirt*  is  not  entitled  to  costs.     The  result  is  that 
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each  party  must  be  left,  as  at  conimon  law,  tu  paj'  his 
own  costs.  Gibson  v.  ilemphis  &  C.  R.  Co.,  31  Fed.  553. 
Judgment  will  be  entered  accordingly.''  "^ 

Case  No.  10.  Van  Siclen  v.  Bartol  (1899;  E.  D.  Pa.) 
96  Ped.  796. 

Judge  McPhersou  said :  "If  a  plaintiíf  seeks  a  judg- 
ment at  law  or  a  decree  ín  equity  for  the  payment  of 
money,  and  fails  to  reeover  as  much  as  five  hundred 
doUars,  exclusive  of  costs,  he  must  pay  his  own  costs, 
at  least,  and  may  (where  the  court  has  a  discretion  in 
the  matter)  be  compelled  to  pay  also  the  costs  of  the 
defendant.  Where  the  chief  object  of  the  bilí  is  not 
to  obtain  a  money  decree,  but  some  other  form  of  re- 
lief,  the  test  of  the  plaintiff's  right  to  reeover  costs 
may  perhaps  be  diflferent.  In  the  present  case  a  money 
decree  is  the  solé  object  of  the  bilí,  the  plaintiíf  is  the 
only  person  entitled  to  the  benefit  of  such  decree,  no 
other  bondholders  having  joined  in  the  proceeding,  and 
the  sum  recovered  is  léss  than  five  hundred  dollars.  The 
plaintiflf  must  therefore  be  denied  the  right  to  reeover 
his  costs,  but  I  decline  to  impose  upon  him  the  costs 
of  the  defendants." 
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COSTS  IN  CASES  REMOVED  FROM  STATE  COURTS. 

§  62.  Declsions. 

(a)  In  Circuit  Court. 

(b)  In  Circuit  Court  of  Appeals. 

(c)  In  Supreme  Court. 

§  62.    Decisiona — (a)  In  circuit  court. 

Case  No.  1.  Ellis  v.  Jarvis  (1824;  Mass.)  3  Masón, 
457,  Fed.  Cas.  No.  4,403  (at  law). 

Mp.  Justice  Story,  referring  to  the  12th  and  20th 
sections  of  the  act  of  1789  (1  Stat.  83),  said:  "I  am 
of  opinión  that  the  present  case  is  not  within  the  ju- 
diciary  act  of  1789.  The  20th  section  declares  that 
Svhere,  in  a  circuit  court,  a  plaintiflf,  in  an  action  orig- 
inally  brought  there,  ♦  ♦  ♦  recovers  less  than  the 
sum  or  valué  of  five  hundred  dollars,  *  *  *  he  shall 
not  be  allowed,  but  at  the  discretion  of  the  court,  raay 
be  adjudged  to  pay,  costs.'  The  present  suit  was  orig- 
inally  brought  in  the  state  court,  and  removed  into  the 
circuit  court  by  the  defendant.  It  is  not,  therefore, 
within  the  words  or  the  reason  of  the  act.  In  the 
state  court  the  plaintiflf,  upon  the  recovery,  would  have 
been  entitled  to  hís  fuU  costs;  and  I  think  that  this 
court  in  this  suit  is  bound  to  administer  tlie  same  law 
as  the  party  was  entitled  to  in  the  state  court.  Costs 
for  the  plaintiff." 

Case  No.  2.  Coggill  v.  Lawrence  (1851;  S.  D.  N.  Y.) 
2  Blatchf.  304,  Fed.  Cas.  No.  2,957. 
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The  aetiou  was  against  a  revenue  officer,  and  was 
removed  uuder  the  provisions  of  the  act  of  March  3, 
1833.  Xelson,  C.  J.,  and  Betts,  D.  J.,  held  that  the 
act  referred  to  placed  actions  against  revenue  officers 
"upon  the  footing  of  causes  originally  brought  in  the 
circuit  court."  The  judgment  in  the  case  being  for  only 
|9.50,  no  costs  were  awarded  to  either  party. 

Case  No.  3.  Field  v.  Schell  (1860;  S.  D.  N.  Y.)  4 
Blatchf.  435,  Fed.  Cas.  No.  4,771. 

The  Ksuit  Avas  brought  in  a  state  court  to  recover 
an  excess  of  duties  paid  to  a  collector,  and  removed  un- 
der  the  act  of  1833.  The  plaintift  recovered  under  five 
hundred  dollars,  and  over  fifty  dollars,  which  would 
have  entitled  him  to  recover  costs  in  the  state  court. 

Mr.  «Tustice  Nelson  said":  '*It  is  admitted  that,  if 
the  suit  had  been  commenced  in  this  court,  no  costs 
could  have  been  recovered,  within  the  20th  section  of 
the  judiciarv  act  of  1789  (1  Stat.  73).  The  case,  how- 
ever,  do(^  not  fall  within  that  section,  as  the  suit  was 
conimencfMl  in  a  state  court,  and  removed  to  this  court, 
under  the  act  stated.  The  question  is  not,  therefore, 
necessiirilv  <(mchided  bv  tlie  act  of  1789.     *     *     * 

^"I  have  said  that  this  case  does  not  come  within  the 
prohibition  of  the  20th  section  of  that  act,  and  henee, 
if  the  plaintiflf,  as  the  prevailiug  party,  is  entitled  to 
costs  under  the  right  as  generally  recognized  by  acts 
of  congresvS  and  the  usage  and  practice  of  the  courts, 
thev(*  can  be  no  well-fonnded  objection  to  the  allowance 
of  costs  iii  tbc  prescnt  instance;  and  although  the  ques- 
tion is  one  nol  witbont  difticulty,  I  am  inclined  to  think 
that  t!i(^  ras(»  (oines  within  this  jLrenerally  recognized 
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right,  and  that  the  eosts  should  have  been  taxed  by  the 
clerk.  That  ofiBcer  was  doubtless  controlled  by  the  case  of 
Coggill  V.  Lawrence,  2  Blatchf.  304,  Fed.  Cas.  No.  2,957, 
and  it  must  be  admitted  that  some  expressions  in  the 
opinión  would  lead  to  a  denial  of  costs  in  the  present 
case;  but  in  that  case  the  plaintiff  would  not  have  been 
entitled  to  costs  in  the  state  court  if  the  suit  had  not 
been  removed,  which  distinguishes  it  from  this  one.  Let 
the  case  be  referred  back  to  the  clerk,  for  taxation  ac- 
cording  to  the  rules  and  practice  of  the  court." 

Case  No.  4.  Wolf  v.  Connecticut  Mut.  Life  Ins.  Co. 
(1874;  E.  D.  Mich.)  1  Flip.  377,  Fed.  Cas.  No.  17,924. 

Judge  Longyear  said :  "A  suit  removed  from  a  state 
court  comes  into  this  court  impressed  with  all  the  rights 
and  liabilities  of  parties  as  to  costs  which  accrued  or 
attached  by  the  laws  of  the  state  whíle  the  suit  re- 
mained  in  the  state  court.  Acts  of  congress  prescribing 
what  costs  may  or  may  not  be  taxed  apply  only  to  such 
costs  as  accrue  after  the  removal  has  become  complete, 
and  this  court  is  invested  with  jurisdiction. 

"In  the  state  court,  in  case  of  discontinuance,  the 
defendant  would  be  entitled,  by  the  state  laws,  to  all 
his  costs  made  up  at  that  time,  and  I  think  this  coiirt 
is  bound,  in  case  of  removal  to  this  court  before  dis- 
continuance, to  administer  those  laws  as  to  all  such 
coBts  which  accrued  Avhile  the  suit  remained  in  the  state 
court.     ♦     ♦     ♦ 

"The  clerk  is  therefore  directed  in  this,  and  all  like 
cases,  to  tax  to  the  party  recovering  costs  all  costs  to 
which  he  would  have  been  entitled  under  the  state  laws, 
accrued  while  the  suit  remained  in  the  state  court,  and 
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up  to  the  time  the  suit  was  duly  entered  ín  this  court. 
Ordered  accordingly." 

Case  No.  5.  Scripps  v.  Campbell  ( 1876 ;  E.  D.  Mich. ) 
22  Int.  Rev.  Rec.  250,  Fed.  Cas.  No.  12,562. 

There  was  a  verdict  for  thirty  dollars  damages,  and 
both  parties  moved  for  costs.  Judge  Brown,  referring 
to  section  968,  said :  "I  am  satísfied  this  provisión  has 
no  application  to  ordinary  cases  commenced  in  the  state 
court  and  removed  to  this  court.  It  was  so  held  by  Mr. 
Justice  Storj'  in  the  case  of  El  lis  v.  Jarvis,  3  Masón, 
457,  Fed.  Cas.  No.  4,403,  and  I  am  satisfied  that  such 
is  the  correct  reading  of  the  section." 

After  referring  to  El  lis  v.  Jarvis,  Coggill  v.  Law- 
renee,  Field  v.  Schell,  and  Wolf  v.  Connecticut  Mut. 
Life  Ins.  Co.,  supra,  he  held  that  the  state  law  gov- 
erned  the  costs  in  the  case,  and  that,  under  that  law, 
defendant  was  entitled  to  costs;  and  he  concluded  by 
saying:  *^I  am  iuformed  by  the  learned  judge  of  the 
superior  court  that  in  a  recent  action  of  trespass  on 
the  case,  where  the  plaintiflf  recovered  exactly  one  hun- 
dred  dollars,  he  held  the  defendant  entitled  to  costs  as 
a  matter  of  right.  Were  this  simply  a  matter  of  dis- 
cretion,  I  should  be  disposed  to  refuse  costs  to  either 
party.  Judgment  will  be  in  favor  of  defendants,  with 
costs." 

Case  No.  6.  Howard  v.  American  Dairy  &  Commercial 
Co.  (1877;  N.  I).  Ohio)  10  Chi.  Leg.  News,  22,  Fed. 
Cas.  No.  6,753. 

The  verdict  was  for  flve  dollars  in  favor  of  plaintiff. 
Judge  Welker  said  "that,  where  suit  was  original- 
ly  commenced  by  the  plaintiflf  in  a  state  court,  and 
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removed  by  the  defendant  under  the  statutes  to  tLis 
court,  the  state  statute  in  refereuce  to  the  recovery  of 
costs  by  the  plaintiff  is  followed  in  this  court.  The 
state  statute  provídes  that,  in  actions  of  this  character, 
if  the  plaintifT  recovers  the  sum  of  five  dollars,  he  shall 
recover  costs.  That  the  statutes  of  the  United  States 
(Rev.  St.  §  968),  limiting  the  right  to  recover  costs 
where  the  damages  are  less  than  five  hundred  dollars, 
only  applies  to  actions  originally  brought  in  the  circuit 
court.  Motion  overruled,  and  judgment  against  defend- 
ant for  the  damages  and  costs." 

Case  No.  7.  Clare  v.  National  City  Bank  (1878;  S. 
D.  N.  Y.)  14  Blatchf.  445,  Fed.  Cas.  No.  2,793. 

The  clerk  had  disallowed  items  of  attorney's  fees  due 
under  the  state  law,  amounting  to  four  hundred  and 
thirty-five  doUars.  Judge  Choate  said:  "The  clerk  is 
right  in  his  taxation.  In  this  court  the  amount  of 
costs  to  be  allowed  to  attorneys  is  governed  by  sec- 
tions  82S  and  824  of  the  Revised  Statutes,  which  do 
not  give  to  tlie  attorney  any  of  the  fees  now  in  ques- 
tion.  In  general,  there  is  no  vested  right  to  costs  till 
judgment,  and  they  are  only  recoverable  as  taxable  bv 
the  law  in  forcé  at  the  time  of  taxation.  The  acts  au- 
thorizing  the  removal  of  causes  to  this  court  provide 
that  the  cause  removed  shall  proceed  in  the  same  manner 
as  if  originally  eommenced  here,  and  there  is  nothing  in 
those  acts  which  lends  support  to  the  defendant's  claim 
for  these  costs." 

Case  No.  8.  Brooks  v.  Phoenix  ilut.  Life  Ins.  Co. 
(1879;  Vt.)   16  Blatchf.  182,  Fed.  Cas.  No.  1,960. 

Judge  Wheoler  said:     "This  cause  was  removed  un- 
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der  that  aet,  and  comes  within  the  provisions  of  it,  and 
those  of  the  section  oí  the  Revised  Statntes  cited.  Un- 
der  both,  the  plaintiffs  are  not  entitled  to  reeover  costs. 
but  no  reason  is  seen  for  adjudging  them  to  pay  costs. 
The  costs  in  the  state  court  were  paid  as  a  part  of  the 
sum  tendered  expressiy  for  that  purpose,  and  the  part 
so  tendered  must  rest  as  so  applied,  and  cannot  be  taken 
out  of  the  amount  of  the  demand.  The  object  of  the 
statutes  ís  to  restrain  bringing  suits  into  the  federal 
courts  where  the  amount  in  dispute,  not  the  amount 
claimed,  is  less  than  five  hundred  dollars.  In  tbis  case 
the  amount  really  in  dispute  was  ahvays  clearly  less 
than  that  sum.  There  must  be  a  judgment  for  the 
plaintiflf  for  the  balance  due, — 1294.58, — without  costs." 

Case  No.  9.  Kreager  v.  Judd  (1880;  S.  D.  Ohio)  5 
Fed.  27. 

Judge  Swing  said :  "This  case  having  been  removed 
from  the  stíite  court  into  this  court  bv  the  defendant, 
and  recovery  had  against  him  in  this  court  for  an  amount 
which  would  have  carried  costs  below,  he  would  be  ad- 
judged  to  pay  the  costs  in  this  court." 

Case  No.  10.  Gunther  v.  Liverpool,  L.  &  G.  Ins.  Co. 
(1882;  E.  D.  N.  Y.)  10  Fed.  830  (at  law). 

Judge  Benedict,  after  reference  to  the  fee  bilí  of 
1853  (Rev.  St.  §  983)  and  the  rules  of  the  circuit,  said: 
"The  rule  for  this  circuit,  as  laid  down  in  the  casos 
referred  to,  will  permit,  in  this  case,  the  taxation  of 
the  Ítem  of  one  dollar  paid  for  serving  the  summons  by 
which  the  action  was  commenced  in  the  state  court.  It 
A\as  a  necessary  disbursement  actually  made  in  the  cause, 
and  is  now  taxable  hv  this  court,  bv  virtue  of  the  rules 
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of  the  court,  as  it  woukl  liave  been  prior  to  the  fee  bilí 
of  1853.  ♦  *  ♦  The  sum  paid  for  the  copy  of  the 
record  of  the  coroner's  inquest  may  also  be  allowed." 

Case  No.  11.  Josslyn  v.  Phillips  (1886;  \V.  D.  Mich.) 
27  Fed.  481. 

The  case  was  remanded  on  plaintiíf's  motion,  and  he 
moved  for  a  reasonable  attorney's  fee,  imder  the  fifth 
section  of  the  act  of  1875  (18  Stat.  472) .  Judge  Brow  n 
said:  "We  think  ít  competent  for  the  court  to  allow 
such  a  fee  as  is  ordinarily  aAvarded  on  the  final  dispo- 
sition  of  a  cause,  viz.,  a  docket  fee  of  twenty  dollars.-' 

Case  No.  12.  Blain  v.  Home  Ins.  Co.  (1887;  S.  D.  Ga.) 
30  Fed.  667  (at  law;  Speer,  J.). 

Syllabus  by  the  court:  "Where  a  common-law  ac- 
tion,  commenced  in  a  state  court,  and  removed  into  this 
court,  is  referred  to  an  auditor,  and,  pending  the  hear- 
ing  before  the  latter,  the  parties  agree  upon  a  settlement, 
with  the  sanction  of  the  court,  and  enter  upon  the 
minutes,  'Dismissed,  at  defendant's  costs,  by  consent,' 
the  process  and  pleadings  in  the  state  court,  together 
with  the  proceedings  for  removal  sent  up  in  the  tran- 
script,  and  the  proceedings  in  this  court,  should  be  en- 
tered  upon  the  final  record,  and  the  charge  of  the  clerk 
of  fifteen  cents  per  folio  for  making  the  record  is  legal 
and  proper." 

Case  No.  13.  Chadbourne  v.  German-American  Ins. 
Co.  (1887;  S.  D.  N.  Y.)  31  Fed.  625. 

The  clerk  disallowed  the  costs  prescribed  by  the  state 
statutes  up  to  the  time  of  removal.  Judge  Ijacombe 
held:  "The  rule  laid  down  in  this  circuit  in  Clare  v. 
National  Citv  Bank,  14  Blatchf.   445,   Fed.   Cas.   No. 
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2,793,  has  been  in  no  way  qualified,  and  is  still  in  forcé 
here.     The  clerk's  taxation  is  aflirmed." 

Case  No.  14.  Cleaver  v.  Traders'  Ins.  Co.  (1889;  E. 
D.  Mich.)   40  Fed.  863. 

Judge  Brown  said :  "It  has  always  been  customary, 
in  the  two  districts  of  this  state,  to  allow  the  prevail- 
ing  party  his  eosts  in  the  state  court  up  to  the  time  of 
removal.  This  point  was  expressly  passed  upon  by  my 
piedecessor,  Judge  Longyear,  in  Wolf  v.  Connecticut 
Mut.  Life  Ins.  Co.,  1  Flip.  377,  Fed.  Cas.  No.  17,924,  and 
ít  appears  from  his  opinión  that  Judge  Withey  had  made 
a  similar  decisión  in  the  western  district.  It  is  true  a 
different  rule  seems  to  obtain  iu  the  second  circuit 
(Clare  v.  National  City  Bank,  14  Blatchf.  445,  Fed.  Cas. 
No.  2,793,  and  Chadbourne  v.  German-American  Ins. 
Co.,  31  Fed.  625),  but  the  propriety  of  such  allowance  in 
this  district  is  too  firmly  established  to  be  now  dis- 
tnrbed.  It  is  true  these  costs  are  not  contemplated  by 
sections  823  and  824,  but,  in  our  opinión,  these  sections 
Avere  intended  to  apply  only  to  cases  originally  com- 
menced  here.     ♦     *     ♦ 

"As  the  plaintiíf  originally  began  his  action  in  the 
state  court,  and  was  forced  into  this  forum  against  his 
will,  it  is  manifest  injustice  that  he  should  be  put  to 
any  pecuniary  loss  by  such  action;  and  we  should  not 
so  construe  this  statute  unless  its  language  inexorably 
demanded  it.     This  exception  is  overruled." 

Case  No.  15.  Trinidad  Asphalt  Paving  Co.  v.  Robin- 
son  (1892;  E.  D.  Wuh.)  52  Fed.  347  (at  law). 

Judíro  Swan  said:  "In  cases  removed  from  a  state 
court  it  has  been  properly  held  that  costs  which  ha  ve 
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accriied  before  removal  inay  be  added  to  tbose  taxable 
under  the  act  of  congress.  The  authorities,  bowever, 
are  not  in  harinony  on  this  point.  In  support  of  taxatiou 
of  such  costs  are:  Scripps  v.  Campbell,  22  Int.  Rev. 
Rec.  250,  Fed.  Cas.  No.  12,562,  and  Wolf  v.  Connecticut 
Mut.  Life  Ins.  Co.,  1  Flip.  377,  Fed.  Cas.  No.  17,924, 
and  cases  cited.  Contra  are:  Clare  v.  National  Citv 
Bank,  14  Blatchf.  445,  Fed.  Cas.  No.  2,793,  and  Chad- 
bourne  v.  German-American  Ins.  Co.,  31  Fed.  625." 

Case  No.  16.  Crasswell  v.  Belanger  (1893;  9th  Cir.) 
15  U.  S.  A,pp.  104,  6  C.  C.  A.  1,  56  Fed.  529. 

The  court  said  that  the  "supreme  coiirt  of  the  United 
States  has  repeatedly  and  unifornily  held  *  *  *  (3) 
that,  where  the  record,  as  in  this  case,  does  not  affirma- 
tively  show  that  the  circuit  court  of  the  United  States 
had  jurisdiction,  the  judgment  will  be  reversed  without 
any  inquiry  into  the  merits;  but  where  it  appears,  as  it 
does  here,  that  the  fault  of  the  improper  removal  of  the 
case  rests  solely  with  the  plaintifE  in  error  in  failing  to 
State  in  his  petition  for  removal  the  necessary  jurisdic- 
tional  facts,  the  reversal  must  be  at  his  costs.  Mans- 
field,  C.  &  L.  M.  Ry.  Co.  v.  Swan,  111  U.  S.  379,  4  Sup.  Ct. 
510;  Hancock  v.  Holbrook,  112  U.  S.  229,  5  Sup.  Ct. 
115 ;  Halsted  v.  Buster,  119  U.  S.  341,  7  Sup.  Ct.  276 ; 
Clay  v.  Huntsville  College,  120  U.  S.  223,  7  Sup.  Ct. 
555 ;  Menard  v.  Goggan,  121  U.  S.  253,  7  Sup.  Ct.  873 ; 
Stevens  v.  Nichols,  130  U.  S.  230,  9  Sup.  Ct.  518; 
Graves  v.  Corbin,  132  U.  S.  590,  10  Sup.  Ct.  196." 

Case  No.  17.  Pullman's  Palace-Car  Co.  v.  Washburji 
(1895;  Mass.)  66  Fed.  790. 

Judge  Putnam  held  that  an  indorser  of  the  original 
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Avrit  in  the  state  court,  under  Pub.  St.  Mass.  c.  161,  § 
24,  is  liable  for  the  costs  incurred  in  the  federal  court 
after  reraoval,  as  well  as  the  costs  in  the  state  court  be- 
fore  removal. 

See  post,  §  62b,  for  afflrmance. 

Case  No.  18.  National  Steamship  Co.  v.  Tugman 
(1895;  E.  D.  N.  Y.)  67  Fed.  16  (before.Wheeler,  J.). 

A  state  court,  having  denied  a  petition  for  removal, 
proceeded  to  judgment,  and  the  case  was  taken  on  error 
to  the  supreme  court  of  the  United  States.  The  latter 
court  reversed  the  judgment,  and  remanded  the  cause 
with  directions  to  accept  the  bond  for  removal,  and 
proceed  no  further.  The  state  court  then,  in  form,  itself 
reversed  the  judgment,  and  entered  judgment  for  costs. 
The  case  then  proceeded  in  the  federal  court,  and,  after 
going  to  the  supreme  court  of  the  United  States,  a 
judgment  was  finally  entered,  pursuant  to  its  mándate. 
AfterAvards  a  suit  was  brought  in  the  federal  court  to 
have  set  off,  against  the  judgment  tlierein  rendered, 
the  judgment  for  costs  so  rendered  by  the  state  court. 
Held  that,  under  the  judiciary  act  of  1875  (18  Stat. 
470),  the  state  court  had  no  authority  to  render  an  en- 
forceable  judgment  for  the  costs  therein  incurred,  but 
that  the  matter  of  taxation  of  costs  accompanied  the 
case  into  the  federal  court,  and  henee  that  the  set-off 
could  not  be  allowed. 

Case  No.  19.  Sawyer  v.  Williams  (1896;  Md.)  72 
Fed.  296. 

The  plaintiffs,  in  three  cases  removed  from  a  state 
court  to  the  federal  court,  gave  security  in  the  latter 
court  for  costs,  by  stipulations  signed  by  sureties,  wlio 
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bound  themselves  "for  costa  and  fees  in  the  above  cases." 

« 

Upon  judginent  being  rendered  against  the  plaintiffs 
for  costs,  the  question  aróse,  For  what  costs  are  the 
sureties  Hable? 

Judge  Morris  said :  "The  state  court,  upon  the  filing 
of  the  petLtion  for  removal  and  bond,  could,  under  the 
removal  statute,  proceed  no  further,  except  to  order 
the  removal,  and  could  make  no  order  awarding  costs. 
After  that,  any  order  with  regard  to  costs  must  be  had 
in  the  federal  court,  as  the  state  court  was  without  ju- 
risdiction.  It  would  appear,  therefore,  that  the  costs 
which  had  already  been  incurred  by  eitlier  party  in 
the  state  court  are  matters  to  be  adjudica ted  in  the  fed- 
eral court  to  which  the  case  is  removed,  and,  as  there 
is  but  one  continuous  case,  the  costs  incurred  in  the 
state  court  are  part  of  the  costs  of  that  case,  to  be 
taxed  and  payment  enforced  in  the  court  which  has 
jurisdiction  of  it." 

After  referring  to  a  number  of  the  cases  and  the 
equity  rules,  he  said:  "My  ruling,  therefore,  is  that 
sureties  are  liable  for  the  defendants'  costs  in  both  the 
state  court  and  in  this  court,  and  for  all  the  taxable 
fees  due  by  the  complainants  in  both  courts  Avhich  they 
have  not  already  paid." 

Case  No.  20.  Smith  v.  Western  T'nion  Tel.  Co.  (1897; 
Ind.)  81  Fed.  242. 

Upon  the  granting  of  plaintiff's  motion  to  reniand 
the  case  to  the  state  court,  he  movefl  for  tlie  allowance  . 
of  an  attorney's  docket  fee.  Judge  Baker  denied  tlío 
latter  motion,  and  said :  "It  is  cortain  that  the  act  of 
1875  does  not,  in  exprés??  torms,  authorize  the  allow- 
ance of  a  docket  fee,  and,  if  one  were  allowed  under  tlie 
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by  the  action  of  the  supreme  court,  the  defendant  is 
entitled,  in  a  law  case,  to  its  judgment  for  costs.  Code 
Civ.  Proc.  S.  C.  §  323.  Non  constat  that  it  is  necessary, 
ñor,  if  it  be  necessary,  that  this  court  can  go  to  the 
aid  of  the  judgment  of  the  state  court.  If  the  costs 
in  the  state  court  have  not  been  taxed,  and  so  reduced 
to  judgment,  this  court  would  have  no  authority  to 
direct  the  costs  to  be  taxed ;  ñor  could  it  order  the  plain- 
tiflf  to  pay  a  lump  sum  equivalent  to  the  amount  of  the 
taxed  costs.  If  it  could  do  this,  it  could  go  further, 
and  order  payment  of  counsel  fees  to  defendant's  at- 
torney,  or  perhaps  a  sum  of  money  by  way  of  damages 
to  defendant  for  its  harassment.  Costs — the  taxed  costs 
provided  by  statute  for  the  courts  of  the  United  States — 
constitute  the  penalty,  and  the  only  penalty,  which  the 
courts  can  impose  j)ro  falso  clamore.^^ 

Case  No.  23.  Riser  v.  Southern  Ry.  Co.  (1902;  S.  C.) 
116  Fed.  1014. 

The  cause  was  remanded  after  hearing,  and  plaintiff's 
attorney  claimed  a  docket  fee.  Judge  Simonton,  after 
a  rcforonco  to  Josslyn  v.  Phillips,  27  Fed.  481,  and 
Smith  V.  Western  Union  Tel.  Co.,  81  F^d.  242,  said : 

"So  far  as  I  am  informed,  no  case  has  arisen  in  this 
Circuit  on  this  question.  The  question  presented  was  a 
doubtful  oue,  was  elaborately  argued  on  both  sides. 
and  some  costs  ought  to  be  allowed.  An  order  remand- 
ing  the  cause  is  not  reviewable,  and  therefore  is  in  the 
na  turo  of  a  final  judgment.  I  think  it  can  very  fairly 
be  lu'ought  under  tlie  provisions  of  section  824,  Rev.  St. 
V.  S.,  of  a  case  at  law  when  judgment  is  rendered  with- 
out  a  jury.  L(^t  an  ordor  be  onterod,  allowing  a  docket 
fo<»  of  ton  doUars.'' 
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§  62b.    In  Circuit  court  oí  appeals. 

Case  No.  1.  Southwestern  Telegraph  &  Telephone  Co. 
V.  RobÍDSon  (1891;  5th  Cir.)  2  U.  S.  App.  148,  1  C.  C. 
A.  91,  48  Fed.  769. 

There  was  no  projier  averment  of  citizenship,  and 
the  court  said :  "As  the  plaintiff  in  error  brought  the 
case  into  the  circuit  court,  as  well  as  to  this  court, 
he  should  not  be  allowed  to  recover  costs,  but  should 
be  condemned  to  pay  them.  See  Hancock  v.  Holbrook, 
112  U.  S.  229,  and  Timmons  v.  Elyton  Land  Co.,  139 
U.  S.  378.  The  decree  of  the  circuit  court  is  reversed, 
and  the  cause  is  ordered  returned  to  that  court,  with 
instructions  to  remand  it  to  the  state  court  from  which 
it  wafl  removed.  AU  costs  of  this  and  the  circuit  court 
are  to  f)e  adjudged  against  the  plaintiff  in  error." 

Case  No.  2.  Crasswell  v.  Kelanger  (1893;  9th  Cir.j 
15  r,  S.  App.  104,  ()  C.  C.  A.  1,  5()  Fed.  529. 

The  court  Siiid  "that,  wliere  the  record,  as  in  this 
case,  does  not  añirniatively  show  that  the  circuit  court 
of  the  United  States  had  jurisdiction,  the  judgnient  will 
l)e  reversiíil  without  any  incpiirv  into  the  üierits;  but 
where  it  appeíirs,  as  it  does  here,  that  the  fault  of  the 
inipro|)er  rcnioval  of  the  case  rc^sts  solely  with  the 
plaintiff  in  error  in  failing  to  state  in  his  petition  for 
remo  val  tlie  necessary  jurisdictionat  facts,  the  reversal 
niust  bi^  i\t  his  costs.  Mansfield,  C.  &  L.  ^I.  Ky.  Co.  v. 
Swan,  111  V,  S.  379,  4  Sup.  Ct.  510;  Hancock  v.  Hol- 
brook,  112  U.  S.  229,  5  Sup.  Ct.  115;  Halsted  v.  Buster, 
119  U.  S.  341,  7  Sup.  Ct.  276;  Clay  v.  Huntsville  Col- 
iche, 120  r.  S.  223,  7  Sup.  Ct.  555;  Menard  v.  Goggan, 
121  T^  S.  253,  7  Sup.  Ct.  873;  Stevens  v.  Nichols,  130 
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U.  S.  230,  9  Sup.  Ct.  518 ;  Graves  v.  Cprbin,  132  ü.  S. 
590,  10  Siip.  Ct.  196.  Tliese  authorities  conclusively 
show  that  the  state  court  liad  no  authority  to  remove  this 
case,  and  that  the  circuit  court  had  no  jurisdiction  ¡n 
the  premises.  The  judgment  of  the  circuit  court  is 
therefore  reversed,  with  costs  against  the  plaintiflf  iii 
error  (defendant  in  the  court  below),  and  this  case  is 
remanded,  with  directions  to  the  circuit  court  to  enter 
a  judgment  against  him  for  the  costs  incurred  in  the 
circuit  court  and  in  this  court,  and  thereupon  to  re- 
mand  tlie  case  to  the  state  court  froni  whonce  it  carne." 

Case  No.  3.  Washburn  v.^  PuUnian's  Palace-Car  Co. 
(  18í)(>;  Ist  (Mr.)  21  (\  (\  A.  598,  76  Fed.  1005. 

The  judgment  in  Case  Xo.  17  (§  62a  K  supra,  was 
aftirmed,  tlie  court  sayiug:  '*\Ve  agree  with  the  rea- 
soning  of  the  opinión,  and  with  the  conclusión  reached 
bv  the  circuit  court." 

(^ase  No.  4.  De  Hary  v.  (^irtcr  (1900;  5th  Cir.)  42 
C.  C.  A.  209,  102  Fed.  130. 

The  suit  was  commenced  in  a  state  cimrt  in  Ix)uis- 
iana  to  rcn^over  from  the  collector  of  intemal  revenue 
taxes  illeiíallv  assessed  and  collected.  The  district  at- 
torney  contended  tliat  no  costs  could  be  taxed  against 
defendant  bccaiise  th(*  Fnited  States  was  the  real  defend- 
ant, and  citcHl  section  4  of  rule  31  of  the  circuit  court  of 
appeals. 

The  court  saiil:  **\Ve  are  unable  to  st^  the  appli- 
cability  of  section  4  of  our  rule  31  in  the  present  case. 
The  United  States  are  not  a  party  to  the  record.  The 
general  ruh*  and  practice  is  to  allow  costs  to  the  pre- 
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vailing  party,  and  seetion  3  of  our  rule  31  is  in  accord 
with  this  general  practice." 

After  citing  Howard  v.  American  Dairy  &  Commer- 
cial  Co.,  10  Chi.  Leg.  News,  22,  Feíl.  Cas.  No.  6,753, 
Scripps  V.  Campbell,  22  Int.  Rev.  Reo.  250,  Fed.  Cas. 
No.  12,562,  Field  v.  Scliell,  4  Blatchf.  435,  Fed.  Cas.  No. 
4,771,  and  seetion  3220,  Rev.  St.  La.,  the  court  said: 
"This  statute  seems  to  contémplate  tliat,  in  suits  sim- 
ilar to  the  presen t  one,  costs  will  be  awarded  against 
the  government  offlcers,  and  that,  in  due  course,  they 
will  be  paid  by  the  X^nited  Stat(^.  In  our  opinión,  it 
would  be  an  injustice  to  require  a  party  who  is  com- 
pelled  to  pay  an  illegal  assessment  to  bear  all  the  bur- 
den  of  the  successful  litigation  necessary  to  recover 
the  same.     The  motipn  is  denied." 

§  62c.    In  supreme  court. 

Case  No.  1.  Mansfield,  C.  &  L.  M.  Ry.  Co.  v.  Swan 
(1884)  111  U.  S.  379,  4  Sup.  Ct.  510. 

The  court  held  that  the  case  had  boen  .wrongfully 
removed  to  the  federal  court,  and,  upon  tliat  ground, 
the  plaintiffs  in  error  obtained  a  reversal  of  the  judg- 
ment  against  them  in  the  circuit  court.  In  remand- 
ing  the  case  the  court  said : 

"The  judgment  of  the  circuit  court  is  accordingly  rc- 
versed,  with  costs  a«;:ainst  the  plaintifTs  in  error,  and  the 
cause  is  remanded  to  tlie  circuit  court,  with  directions 
to  render  a  judgnu^nt  a'»:ainst  tliem  for  costs  in  that 
court,  and  to  remand  the  cause  to  the  court  of  common 
pleas  of  Fulton  county,  Ohio,  and  it  is  so  ordered." 

Case  No.  2.  Hancock  v.  Holbrook   (1884)   112  ü.  S. 

229,  5  Sup.  Ct.  115. 
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The  court,  referriug  to  Maiisfield,  C.  &  L.  M.  Ry.  Co. 
V.  Swan,  supra,  said:  "In  the  same  case  it  was  also  de- 
cided  that,  upou  such  a  reversal,  this  eourt  may  make 
such  order  iu  respect  to  costa  of  the  appeal  or  writ  of 
error  as  justice  aiid  right  ahall  deeiu  to  require.  In  that 
case  the  reiiioval  was  made  on  the  appHcation  of  the  ap- 
l)eUaiit,  and,  altliough  a  judgmeut  of  reversal  was  en- 
tered,  costs  were  given  against  him.  It  appearetl  there, 
however,  that  the  appellee,  after  the  case  got  to  the  cir- 
cuit  court,  moved  that  it  be  remanded  to  the  state  court, 
and  only  ríMiíained  ¡n  the  circuit  court  because  his  mo- 
tion  was  ()V(MTule<l.  lie  submitted  to  the  jurisdiction 
of  tlie  (;ircuit  court  upon  compulsión.     •     •     • 

^'We  are  strongly  inclined  to  the  opinión  that  the 
renioval  was  eftected  with  the  consent  of  both  parties, 
and  without  the  attention  of  either  of  the  courts  hav- 
ing  been  called  to  the  jurisdictional  facts.  ünder  these 
circumstances,  each  party  should  pay  one-half  the  costs 
in  this  court. 

"The  deQree  of  the  circuit  court  is  reversed,  and  the 
cause  r(4urn(Ml  to  that  court,  wnth  instructions  to  re- 
mand  it  to  the  state  court  from  which  it  was  improper- 
Iv  removed,  and  with  libertv  to  make  such  order  as  to 
costs  accruing  in  the  circuit  court  after  the  removal  as 
e<iuity  and  justice  may  reíiuiro.  A  judgment  will  be 
entered  against  the  appellees  for  one-half  the  costs  in 
this  court." 

Case  No.  3.  Srevens  v.  Nichols  (1889)  130  ü.  S.  230, 
9  Sup.  Ct  518. 

The  nocossary  divorsity  of  citizonship  was  not  averred. 
Tli(»  siipriMiie  cínirt  lield :     **Tb(»  jiidgnu^nt  is  reversed 
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upon  the  groiiiul  that  it  does  not  ai)peai*  that  the  eir- 
ouit  court  had  jurisdictioii,  and  the  case  is  remanded 
to  that  í*()urt,  with  direetions  to  seiid  it  l)a<-k  to  the 
State  court,  the  plaintiff  in  error  to  pay  the  (M)sts  iii  this 
court  and  in  the  court  l)elow.  Mansfield,  C  &  L.  M. 
R5^  Co.  V.  Swaii,  111  V,  S.  379,  4  Sup.  Ct.  510.  Re- 
ver sed.'' 

('aw  No.  4.  Jackson  v.  Alien  (1889)  l:W  V.  S.  27, 
10  Sup.  Ct.  9. 

The  court  say:  "It  appears  froni  the  nH'ord  that  íh(» 
citizenship  of  the  parties  at  the  conmiencenient  of  the 
actions,  as  well  as  at  the  time  the  petitions  for  removal 
were  filed,  was  not  sufficiently  shown,  and  that  there- 
fore  the  jurisdiction  of  the  state  court  was  nevcr  di- 
vested.  Stevens  v.  Nichols,  130  TJ.  S.  230,  9  Sup.  Ct. 
518.  This  beinjij  so,  the  defect  cannot  be  cured  by 
amendment.  Crehore  v.  Ohio  &  .M.  Rx.  Co.,  131  U.  S. 
240,  9  Sup.  rt.  (>92.  We  are  compelled  to  reverse  the 
judgment,  at  the  costs,  liowever,  of  the  re>^pective  phün- 
tilt's  in  error,  and  remit  the  cause  to  the  circuit  <-ourt, 
with  direetions  to  reniand  to  the  state  court." 

Case  No.  5.  (Jraves  v.  (N»rbin  (1890)  132  V.  S.  571. 
10  Sup.  Ct.  196. 

In  this  case  the  court  Siiid:  **This  court  lias  held 
that  when  it  appears  to  this  court  that  the  case  is  one 
of  which,  under  that  provisión,  the  (*ircuit  court  should 
not  have  taken  jurisdiction,  it  is  the  duty  of  this  court 
to  reverse  any  judgment  given  below,  and  remand  the 
cause,  with  costs  against  the  party  who  wron.írfully  in- 
voked  the  jurisdiction  of  the  circuit  court.  Williams 
v.  Nottawn    104  I'.  S.  209.     This  rule  has  b(*en  recoir- 
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nized  by  this  court  to  the  exteiit  even  of  taking  notice 
of  the  want  of  jurisdiction  in  the  circuit  court,  although 
the  point  has  not  been  formally  raised  in  that  court  or 
in  this  court,  in  Turner  v.  Farmers'  Loan  &  Trust  Co., 
106  U.  S.  552,  555,  1  Sup.  Ct  519 ;  Mansfield,  C.  &  L. 
M.  Ky.  Co.  V.  Swan,  111  U.  S.  379,  386,  4  Sup.  Ct  510 ; 
Farniingt<»n  v.  Pillsbury,  114  U.  S.  138,  144,  5  Sup. 
Ct.  807 ;  Kinp  Bridge  Co.  v.  Otoe  County,  120  U.  S.  225, 
22(;,  7  Sup.  Ct.  552. 

(^ase  No.  6.  Tormioo  v.  Shedd  (1892)  144  U.  S.  527, 

12  Sup.  Ct.  726. 

The  court  say :  "The  original  removal  on  the  petition 
of  the  appellant  was  wrongful,  and  therefore  the  judg- 
ment  must  be  reversed  for  want  of  jurisdiction,  with 
costs  against  the  appellant,  and  the  case  remanded  to 
the  circuit  court,  with  directions  to  render  a  judg- 
ment  against  him  for  costs  in  that  court,  and  to  remand 
the  case  to  the  state  court.  Mahsfíeld,  C.  &  L.  M.  By. 
Co.  V.  Swan,  111  ü.  S.  379,  4  Sup.  Ct.  510;  Graves  v. 
Corbin,  above  cited." 

Case  No.  7.  Martin  v.  Snyder  (1893)  148  U.  S.  663, 

13  Sup.  Ct.  706. 

The  court  say :  "ünder  the  act  of  congress  of  March 
3,  1887  (24  Stat.  p.  552,  c.  373),  it  is  the  defendant  or 
defendants  who  are  nonresidents  of  the  state  in  which 
the  action  is  pending  who  may  remove  the  same  into 
tho  circuit  court  of  the  United  States  for  the  proper 
district.  The  defendants  here  were  not  entitled  to 
such  removal,  and  the  decree,  which  was  in  favor  of 
complainants,  and  from  which  the  defendants  prose- 
cuted  this  appeal,  must  be  reversed  for  want  of  juris- 
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diction,  witli  costs  against  the  appellants,  and  the  case 
remanded  to  the  circuit  court,  with  directions  to  Ten- 
der a  judgment  against  them  for  costs  in  tliat  court,  and 
to  remand  the  case  to  the  state  court.  Torrence  v. 
Shedd,  144  U.  S.  527,  533,  12  Sup.  Ct.  726." 

Case  No.  8.  Ilanrick  v.  Hanrick  (1894)  153  U.  S.  192, 
14  Sup.  Ct.  835. 

The  court  saj*:  "Brady,  having  wrongfully  removed 
the  case  into  tlie  circuit  court,  must  pay  the  costs  in 
that  court,  as  well  as  the  costs  of  the  three  appeals  to 
this  court.  Mansfield,  C.  &  L.  M.  Ky.  Co.  v.  Swan,  111 
U.  S.  379,  4  Sup.  Ct.  510,  Torrence  v.  Shedd,  144  U.  S. 
527,  and  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S. 
454,  above  cited.  Appeal  of  the  plaintiffs  sustained,  and 
decree  reversed,  with  costs  of  the  three  appeals  against 
Brady,  and  case  remanded  to  the  circuit  court,  with  di- 
rections to  render  judgment  against  him  for  costs  in  that 
court,  and  to  remand  it  to  the  state  court." 

Case  No.  9.  Postal  Tel.  Cable  Co.  v.  Alabama  (1894) 
155  U.  S.  482,  15  Sup.  Ct.  192. 

The  court  say:  "The  case  haviñg  been  wrongfully 
removed  into  the  circuit  court  of  the  United  States  by 
the  Postal  Telegraph  Cable  Company,  that  company 
must  pay  the  costs  in  that  court,  as  well  as  in  this 
court.  Tennessee  v.  Bank  of  Commerce,  above  cited; 
Hanrick  v.  Hanrick,  153  U.  S.  192,  14  Sup.  Ct.  835." 

Case  No.  10.  Neel  v.  Pennsylvania  Co.  (1895)  157  U. 
S.  153,  15  Sup.  Ct.  589. 

The  record  failed  to  show  of  what  state  plaintiíf  was 
a  Citizen.     The  court  said :     "On  the  authority  of  Grace 
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V.  American  Cent.  Ins.  Co.,  109  U.  S.  278,  283,  284,  3 
Sup.  Ct.  207,  Continental  Life  Ins.  Co.  v.  Rhoads,  119 
U.  S.  237,  7  Sup.  Ct.  193,  and  Mansfield,  C.  &  L.  M. 
líy.  Co.  y.  Swan,  111  U.  S.  379,  388,  4  Sup.  Ct.  510,  the 
jiidgment  of  the  circuit  court  will  be  reversed,  with  in- 
structions  to  remand  the  case  to  the  state  court,  with 
costs  against  defendant  iu  error,  which  uuist  also  pay 
tlie  costs  in  this  court.  Hanrick  v.  Ilanrick,  153  U.  S. 
192,  198,  14  Sup.  Ct.  835.  Judgment  reversed  accord- 
ingly." 

Case  No.  11.  Mattingly  v.  Northwestern  Virginia  K. 
Co.   (1895)   158  U.  S.  53,  15  Sup.  Ct.  725. 

The  record  failed  to  show  the  citizenship  of  phiintiíf, 
and  the  court  held :  "The  réfeult  is  that  the  decree  must 
be  reversed,  and  the  cause  remanded  to  the  circuit  court. 
with  a  direction  to  remand  it  to  the  state  court;  the 
costs  in  this  and  the  circuit  court  to  be  paid  by  the 
Baltimore  &  Ohio  Railroad  Company,  upon  whose  peti- 
tion  the  case  was  removed.     Ordered  accordingly." 

(^ise  No.  12.  Walker  v.  Collins  (1897)  167  ü.  S.  57, 
17  Sup.  Ct.  738. 

The  case  was  improperly  removed  to  the  circuit  court, 
and  the  supreme  court  said :  "In  reversing  the  judg- 
ments,  however,  as  the  cause  was  removed  from  the 
state  court  upon  the  application  of  the  present  plain- 
tiffs  in  error,  all  the  costs  from  the  time  of  such  re- 
moval  must  be  borne  by  them.  Postal  Tel.  Cable  Co. 
V.  Alabama,  155  ü.  S.  482,  488,  15  Sup.  Ct.  192,  and 
cases  cited." 

Case  No.  13.  North  American  Transp.  &  Trading  Co. 
V.  Morrison   Í1900)   178  F.  S.  262,  20  Sup.  Ct.  869. 
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The  court  say :  "The  plaintiff  brought  bis  action  in 
the  State  court,  where  he  was  entitled  to  join  the  as- 
signed  claims  with  his  own;  and  as  the  case  was  re- 
moved into  the  federal  court  at  the  instance  of  the  de- 
fendant  company,  whose  motion  to  remand  the  case  Ave 
are  now  obliged  to  sustain,  we  impose  the  costs  in  the 
eircuit  court  and  in  this  court  on  the  North  American 
Transportation  &  Trading  Company,  the  plaintiflf  in  er- 


ror/^ 


(281) 


GHAPTEB  XVin. 


COSTS  ON  DISMISSAL. 


§  ü3.  In  Circuit  and  District  Courts. 
'64.  In  Circuit  Court  of  AppealB. 
65.  In  Supreme  Court. 

§  63.    In  Circuit  and  district  courts. 

Case  No.  1.  Agnew  v.  Dormán  (1838;  Md.)  Taney, 
386,  Fed.  Cas.  No.  100  (in  admiralty;  on  appeal  from 
the  district  court) . 

Mr.  Justice  Taney  dismissed  the  appeal,  saying  that, 
"in  all  cases  in  the  supreme  court  where  the  appeal  was 
dismissed  for  want  of  jurisdiction,  the  court  gave  no 
costs,  and,  as  that  was  the  rule  in  tlie  supreme  court, 
it  was  proper  that  the  circuit  court  should  adopt  the 
same  rule  in  analogous  cases." 

Case  No.  2.  Bank  of  Cumberland  v.  Willis  (1839; 
i[e.)  3  Sumn.  472,  Fed.  Cas.  No.  885  (at  law). 

The  action  was  dismissed  by  Mr.  Justice  Story  for 
want  of  jurisdiction,  without  costs. 

Case  No.  3.  Barns  v.  Omally  (1849;  Mich.)  4  Me- 
lgan, 576,  Fed.  Cas.  No.  1,035. 

Opinión  of  the  court :  "This  was  a  creditors^  bilí  al- 
leging  fraud  against  the  defendant  in  covering,  by  as- 
signment,  the  property  of  C.  M.  Omally,  against  whom  a 
judgment  was  obtained  and  execution  returned  nulla 
bona.  The  answer  denles  the  material  allegations  of  the 
bilí  and  the  plaintifT  declines  a  further  prosecution  of 
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the  suit,  and  is  willing  that  tlie  bilí  sliall  be  dismissed, 
but  he  insists  that,  under  the  circumstances,  the  bilí 
should  be  dismissed  at  the  eosts  of  the  defendant ;  that 
there  was  reasonable  ground  for  the  creditors'  bilí. 
The  court  held  that  this  eould  not  be  distinguished  from 
an  ordinary  bilí,  where  the  plaintiff  eould  not  sustain  it, 
and  that  it  must  be  dismissed  at  plaintiff 's  costs." 

Case  No.  4.  Brooks  v.  Byam  (1843)  2  Story,  553,  Fed. 
Cas.  No.  1,949. 

Defendant  answered  when  he  might  have  demurred^ 
and  the  court,  under  the  circumstances  of  the  case,  di- 
rected  each  party  to  pay  his  own  costs,  except  printing, 
which  was  to  be  equally  divided,  because  it  was  for  the 
benefit  of  both  parties. 

Mr.  Justice  Story  said:  "Certainly  costs  in  equity 
are  altogether  in  the  discretion  of  the  court ;  but  then  it 
is  to  be  remembered  that  this  discretion  is  a  sound  one^ 
to  be  exercised  upon  principie,  and  with  a  reference  to 
the  general  rules  of  practice.  In  the  ordinary  course 
of  practice,  if  a  bilí  be  dismissed,  the  most  that  is  done 
is,  in  proper  cases,  to  dismiss  the  bilí  without  costs  to 
the  defendant.  I  do  not  say  that  a  case  may  not  be  put 
in  which  the  court  might  go  further,  and  allow  costs 
to  the  plaintiff,  even  upon  the  dismissal,  but  it  must  be 
a  very  extraordinary  case.'' 

Case  No.  5.  Burnham  v.  Rangeley  (1847;  Me.)  2 
Woodb.  &  M.  417,  Fed.  Cas.  No.  2,177  (in  equity). 

Neither  party  was  a  citizen  of  the  district  in  which 
the  bilí  was  filed.  Mr.  Justice  Woodbury  refused  costs 
to  the  respondent,  saying:  "The  case  is  not  dismissed 
for  want  of  equity  or  merits,  but  fails  from  want  of 
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authority  over  it  and  heuce  over  itíj  iucideiits  alíSO.  It 
is  corain  non  judien.  It  might  be  expedient  for  cuu- 
gress  and  the  state  legislatures  expressly  to  authuiize 
a  conrt  to  give  costs  in  sucli  cases,  as  tliey  musí  liear 
and  decide  the  question,  whether  they  have  jurisdic- 
tion  or  not,  and  niay  Avell  allow  the  costs  of  doinj?  that, 
if  the  legislative  power  pleases,  and  even  the  costs  oí 
the  whole  procetMlings.'' 

Case  Xo.  6.  Fisher  v.  Boody  (1852)  1  Cuit.  20tí,  Fed 
Cas.  Xo.  4,814. 

3Ir.  Jnstice  ( 'urtis  said:  "The  bilí  is  dismissed,  and, 
as  to  costs,  1  sliall  follow  what  I  understaud  to  be  a 
settled  rule,  that  if  a.  bilí  charges  fraud,  whirh  is  not 
proved,  and  the  bilí  is  dismissed,  the  plaintiff  niust  pay 
costa." 

(^ase  No.  7.  Hayford  v.  (Jriffith  (1853;  S.  I).  X.  Y.» 
3  Blatchf.  79,  Fed.  Cas.  No.  G,264  (in  admiralty). 

On  an  appeal  from  the  district  court,  the  libelant  failed 
to  give  security  for  costs  of  the  appeal.  On  that  ground 
the  circuit  court  dismissed  the  appeal  before  hearing, 
with  costs.  The  court  held  that  "the  docket  fee  of  twen- 
{y  dollars  was  allowable  on  a  final  disposition  by  the 
court  of  a  cause  on  the  calendar."' 

Case  No.  8.  The  ^fcDonald  (18G0;  S.  I>.  N.  \.\  4 
Hlatchf.  477,  Fed.  (^ns.  No.  8,750   (in  admiralty). 

>Ir.  Justice  Nelson  said :  "It  was  erront*ous  in  the 
court  below  to  allow  costs  on  the  dismissal  of  the  lil)el 
for  want  of  jurisdiction.  In  such  a  case,  by  the  f?t»t- 
tled  practice  of  the  supreme  court,  no  costs  are  allowed. 
So  much  of  the  decree  below  as  awarded  costí>  t^)  the 
claimanr  ninst  tlier<»fore  be  reversed.     As  ílie  libelant 
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had  a  right  to  come  to  this  court  to  reverse  that  part 
of  the  decree  below  which  awarded  costs  af2;aíii8t  him, 
I  shall  not  allow  costs  against  him  on  the  appeal,  al- 
though  a  part  of  the  decree  appealed  from  ¡s  atfírmed, 
and,  bei'ause  he  claimed  to  reverse  tlie  whole  decree,  \ 
shall  not  allow  any  costs  to  him  on  the  appeal." 

Case  No.  9.  Abbey  v.  The  Kobert  I..  Stevens  (1861; 
Dist.  Ot.  N.  Y.)  22  How.  Pr.  78,  Fed.  Cas.  No.  8. 

The  lib(*l  was  dismissed  for  want  of  jurisdiction,  and 
Judge  Betts,  after  citing  Burnham  v.  Rangeley,  supra, 
said:  "This  case  stands  in  that  predicament,  and  the 
application  of  the  claimant«  for  an  award  of  costs 
against  the  libelants,  the  cause  beiug  dismissed  for  want 
of  jurisdiction,  must  be  denied.  Libel  dismissíMl  for 
want  of  jurisdiction,  but  Avithout  costs.'' 

Case  No.  10.  The  llendrick  Hudson  (18()9;  S.  I).  N. 
Y.)  3  Ben.  419,  Fed.  (\is.  No.  6,355. 

Blatchford,  J.,  said:  "The  libel  must  be  dismissed 
for  want  of  jurisdiction,  but  without  costs  to  the  daim- 
ants.  The  :Mcl)onald,  4  Blatchf.  477,  F(m1.  Cas.  No. 
8,756." 

('ase  No.  11.  Salvor  Wrecking  Co.  v.  Sectional  Dock 
Vo.  (187<;;  K.  1).  Mo.)  3  Cent.  Law  J.  040,  Fed.  (\is. 
No.  12,273  (in  admiralty). 

Jud«íe  Dilhm  said:  "The  decree  below  against  the 
dock  company  is  reversed,  and  the  libel  dismissed  as 
to  all  the  respcmdents;  but  as  the  question  of  jurisdic- 
tion was  not  raised  until  after  the  proofs  were  takeii. 
each  party  must  bear  the  costs  he  has  incurred,  except 
that  the  cnsts  in  this  court  must  be  paid  by  the  libelants." 
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Case  No.  12.  üilinan  v.  Libbey  (1878;  Me.)  4  Cliff. 
447,  Fed.  Cas.  No.  5,445. 

The  bilí  alleged  that  the  defendaiit,  while  judge  in 
the  supreme  judicial  court  of  the  state  of  Maine,  ordered 
judgment  for  himself  in  a  suit  in  that  court,  where  he 
was  plaintiff,  and  the  present  complainant  defendant. 
This  allega tion  was  not  true,  but  the  record  of  the  state 
court,  by  the  oinission  of  the  clerk  thereof,  seemed  to 
afTord  ground  therefor.  After  the  beginning  of  this 
suit,  the  record  of  the  state  court  was  amended  by  the 
court  so  as  to  conform  to  the  fact,  which  was  that  the 
judgment  had  been  ordored  by  another  justice  of  the 
state  court,  and  not  by  this  respondent. 

Mr.  Justice  Clifford  said:  "Suggestion  is  made  that 
the  respondent  is  not  entitled  to  costs,  because  the  record 
had  not  been  corrected  Avhen  the  bilí  of  complaint  was 
filed ;  but  the  court,  both  judges  concurring,  is  unhesi- 
tatingly  of  a  diíTerent  opinión.  Even  if  the  record  it- 
self  (lid  not  sugg(»st  the  error,  it  is  plain  that,  if  counsel 
had  seen  fit  to  make  any  inquiry  upon  the  subject,  they 
would  readily  have  ascertained  that  the  respondent  was 
not  presiding  wlu^n  Ihe  judgment  was  rendered.  Decree 
for  the  respondent  that  the  bilí  of  complaint  be  dis- 
missed,  with  cosls." 

Case  No.  13.  Wenberg  v.  Cargo  of  Mineral  Phosphate 
(1883)  15  Fed.  285. 

Brown,  J.,  said:  ''The  subject-matter  is  not  within 
the  jurisdiction  of  the  court,  and  the  libel  should  be 
disniissed,  but  in  such  cases  Avithout  costs."  The  3Ic- 
Donald,  4  Blatchf.  477,  Fed.  Cas.  No.  8.756;  Abbey  v. 
The  Kobert  L.  Stevens,  22  How.  Pr.  78,  Fed.  Cas.  No. 
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8;  Mayor  v.  Cooper,  6  Wall.  247;  Hornthall  v.  The  Col- 
lector,  9  Wall.  560. 

Case  No.  14.  Mead  v.  Platt  (1883;  S.  D.  N.  Y.)  17 
Fed.  836  (in  bankruptey). 

An  appeal  to  the  cireuit  court  froiii  the  disallowance 
of  a  claim  by  the  district  court  was  dismissed,  for  want 
of  jurisdiction,  by  Jndge  Wheeler,  who  refused  dockot 
fees  or  other  costs. 

He  said:     "The  language  of  the  supreme  court  upoii 

this  subject  is  uniform  and  decisive.     In  Inglee  v.  Cool- 

idge,  2  Wheat.  363,  Mr.  Chief  Justice  Marshall  said: 

^The  court  does  not  give  costs  where  a  cause  is  dismissed 

for  want   of  jurisdiction.'     In   Mclver  v.   Wattles,   9 

Wheat.  650,  he  said  again:     ^In  all  cases  where  the 

cause  is  dismissed  for  want  of  jurisdiction,  no  costs  are 

allowed.'     And  in  Strader  v.  Graham,  18  How.  602,  the 

court  said:     *This  court  cannot  give  a  judgment  for 

costs   in  a   case   dismissed    for   want   of   jurisdiction.' 
*     «     « 

"This  appeal  is  a  case  at  law,  as  distiuguished  from 
cases  in  equity  and  admiralty;  and  in  cases  at  laAV  the 
allowance  of  such  a  fee  is  provided  for  only  on  trial 
by  jury,  when  judgment  is  rendered  without  jury,  and 
when  'the  cause  is  discontinued,'  except  in  some  spiH-ial 
proceedings  different  from  this.  Jie\.  St.  §  824.  I  Tere 
is  no  jury  trial,  no  judgment  rendered,  no  cause  to  len- 
der  judgment  in,  and  none  to  be  discontinued,  and  ((ni- 
sequently  nothing  on  which  the  docket  fee  is  taxable/' 

Case  No.  15.  Cooper  v.  New  Ilaven  Steam-Pk)at  Co. 
(1883;  S.  D.  N.  Y.)  18  Fed.  588. 

Judge  Brown  said:     "It  has  long  been  the  settled 
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practice  in  the  federal  tribunal»  not  to  graut  costs  in  a 
cause  which  is  discontinued  or  disinissed  on  the  ground 
that  the  court  has  no  jurisdiction  of  the  subject-matter. 
This  has  generally  been  placed  on  the  ground  of  want 
of  power  in  the  court.  Mayor  v.  Cooper,  6  Wall.  247, 
250 ;  Hornthall  v.  The  Collector,  9  Wall.  560,  566,  and 
cases  cíted;  Abbey  v.  The  Bobert  L.  Steveus,  22  How. 
rr.  78,  86,  Fed.  Cas.  No.  8;  The  McDonald,  4  Blatchf. 
477,  Fed.  (.'as.  No.  8,756 ;  Weuberg  v.  Cargo  of  Mineral 
Phosphate,  15  Fed.  285,  288;  Buruham  v.  Rangeley,  2 
Woodb.  &  M.  417,  424,  Fed.  Cas.  No.  2,177.'- 

But  after  referring  to  the  state  i)ractice  and  to  i\w 
fee  bilí,  he  said :  "The  subsequent  enactment  of  scc 
tion  823  gives  costs  'except  where  otherwise  expressly 
provided  liy  law,' — that  is,  by  statute;  and  in  conncM- 
tion  with  scction  983  it  would  seeui  to  entitle  the  pro- 
vailing  party  to  these  costs  witliout  qualification,  uii- 
less  there  is  some  exfíress  statutory  provisión  to  tlio 
coiitrary :  and  the  authority  and  power  of  the  court  to 
adjudge  coats,  providing  it  has  jurisdiction  of  the  plain- 
tiflF,  would  therefore  seem  to  be  no  longer  open  to  doubt.'- 

(Vuse  No.  16.  Peutlarge  v.  Kirby  (18S4;  S.  D.  N.  V.  I 
20  Fed.  898  (at  law). 

A  writ  of  error  Avas  brought  to  review  a  judgnient  of 
the  district  court  which  dismissed  a  complaint  for  want 
of  jurisdiction,  and  gave  costs  to  defendant. 

Judge  Wallace  said:  "The  rule  is  uniform  in  the 
federal  courts  that,  where  the  case  is  one  of  which  the 
court  has  no  jurisdiction,  the  duty  of  the  court  is  to 
disniiss  it  upon  that  ground,  and  Avithout  costs.  Burn- 
haiu  Y.  liauoeley,  2  Woodb.  &  :M.  417,  Fed.  Cas.  No.  2,177 ; 
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Mclver  v.  Wattles,  9  Wheat.  650 ;  Strader  v.  Graham,  18 
HoAv.  602 ;  The  McDonald,  4  Blatchf .  477,  Fed.  Cas.  No. 
8,756 ;  Mayor  v.  Cooper,  6  Wall.  247 ;  Gaylords  v.  Kel- 
sbaw,  1  Wall.  82;  Hornthall  v.  The  Collector,  9  Wall. 
560.'' 

He  disiipproved  United  States  v.  Treadwell,  15  Fed. 
532,  and  Cooper  v.  New  Haven  Steam-Boat  Co.,  supra, 
and  said :  '*Following  the  precedent  in  the  case  of  The 
McDonald,  4  Blatchf.  477,  Fed.  Cas.  No.  8,756,  the 
plaiutiff  in  error,  although  he  succeeds  in  reversing  the 
judgineut  of  the  court  below,  is  not  entitled  to  costs 
here." 

Case  No.  17.  Wooster  v.  líandy   (1885)  23  Fed.  49. 

A  uumher  of  patent  suits  Avere  in  progress  when  the 
supreme  court,  in  1882,  made  its  ruling  on  reissue  pat- 
enta, and  the  suits  were  then  dismissed,  with  costs,  on 
the  ground  that  the  reissuos  were  unlawful.  21  Fed. 
51,  67.  Jnstice  Blatchf ord  allowed  costs  to  the  de- 
fendants,  including  docket  fees,  deposition  fees,  and 
certa  in  witness  fees. 

Case  No.  18.  Fargo  v.  South  Eastern  Ry.  Co.  (1886; 
Vt.)  28  Fed.  906. 

After  an  injunction  had  been  obtained  in  a  suit  ¡n 
equity  by  the  plaintiff  express  coinpany,  restraining  tlie 
defendant  railroad  company  from  excludiug  the  plain- 
tiflPs  messengers  and  express  matter  from  the  defend- 
ant's  railroad,  the  decree  was  changed,  in  accordance 
with  the  decisión  in  Express  Cases,  117  U.  S.  1,  601,  6 
Sup.  Ct.  542,  628,  1190,  to  a  decree  dismíssing  the  bilí, 
and  for  referen  ce  to  a  master  to  ascertain  the  amount  to 
be  paid  to  the  defendant  railroad  company  for  carry- 
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ing  plaintift's  messengers  and  express  matter  during  tlie 
pendency  of  the  injunction.  The  master  reported  the 
amount,  and  certifiod  the  defendant's  coats  before  him. 
Jndge  Wheeler  held :  "Report  accepted  and  confirmed, 
and  orator  decreed  to  pay  to  defendants  the  sum  of 
$1,046.92,  mentioned  in  the  report,  with  costs,  exoept 
for  the  two  witnosses  who  did  not  testify  before  the 
master,  within  twenty  days." 

Case  No.  19.  Harland  v.  Bankers'  &  Merchante'  Tel. 
Co.  (1887;  S.  D.  N.  Y.)  32  Fed.  305. 

Judge  Wallaee  said:  "If  the  objections  thus  sug- 
gested  had  been  taken,  as  they  might  have  been,  by 
demurrer,  much  expense  and  delay  would  liave  been 
saved  to  the  parties.  As  they  were  not  thns  taken,  and 
as  they  have  not  been  taken  at  all  by  the  defendants, 
although  the  bilí  nmst  be  dismissed,  costs  will  not  be 
given  to  the  defendants.  Brooks  v.  Byam,  2  Story,  553, 
Fed.  Cas.  No.  1,949.  The  dismissal  is  without  preju- 
dice  to  the  complainant  to  bring  such  other  suit  as  he 
may  be  advised." 

Case  No.  20.  The  Norma  (1887;  S.  D.  N.  Y.)  32  Fed. 
411. 

The  libel  was  dismissed  upon  a  plea  to  the  jurisdic- 
tion.  Judge  Brown  said :  "In  such  cases,  the  dismissal 
is  without  costs.  Wenberg  v.  Cargo  of  Mineral  Phos- 
phate,  15   Fod.  285,  288;  Pentlarge  v.  Kirby,  20  Fed. 

898." 

Case  No.  21.  Fechheimer  v.  Baum  (1890;  8.  D.  Ga.) 
43  Fed.  719  (in  equity). 

Judge  típeor  held  that,  wherc^  a  debtor  makes  an  agree- 
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ment  to  prefer  a  certain  creditor,  and  a  subsequeut 
creditor  brings  suit  to  set  aside  such  agreement,  he 
will  be  entitled  to  recover  costs,  even  though  he  fail  in 
his  suit,  where  it  appears  that  his  ignorance  of  the  agree- 
ment caused  him  to  give  the  debtor  credit.  He  said: 
^This  being  an  equity  cause,  in  which  the  question  of 
liability  of  cost  is  one  for  the  discretion  of  the  court,  the 
costs  will  be  assessed  in  accordance  with  what  appears 
to  be  the  equities  of  the  case  as  afifecting  cost." 

Case  No.  22.  Miller  v.  Clark  (1892;  Conn.)  52  Fed. 
900   (in  equity). 

Judge  Townsend  said:  "When  cases  brought  orig- 
inally  to  the  circuit  court  are  dismissed  for  want  of 
jurisdiction  in  such  court,  no  costs  are  allowed  in  the 
circuit  court.  Ilornthall  v.  The  Collector,  9  Wall.  560; 
Pentlarge  v.  Kirby,  20  Fed.  898." 

Case  No.  23.  American  Box  Mach.  Co.  v.  Crosman 
(1893;  Mass.)  57  Fod.  1029  (in  equity). 

The  bilí  was  sustained,  with  costs  against  certain 
respondents,  and  dismissed,  with  costs  as  against  oth- 
ers.  Judge  Putnam  held  that  the  latter  are  entitled, 
not  only  to  have  taxed  the  items  special  to  their  defense, 
but  also  to  have  apportioned  in  their  favor  the  items 
which  were  of  a  joint  character. 

Case  No.  24  Auer  v.  Lombard  (1896;  lat  Cir.)  19 
C.  C.  A.  72,  72  Fed.  209. 

The  court  held  that,  *'as  the  circuit  court  had  no 
jurisdiction  for  the  reasons  stated,  no  costs  can  be  al- 
lowed in  that  court." 

Case  No.  25.  Pellett  v.  Grcat  Northern  Ey.  Co.  (1900; 

Wash.)  105  Fed.  194  (at  law). 
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Judge  Hanford  said :  "Ordinarily,  a  court  which  has 
líot  jurisdiction  to  determine  the  rights  o£  the  parties 
as  to  the  inaiii  controversy  between  them  is  simply  bound 
to  let  them  alone,  and  to  refuse  its  process  for  the  benefit 
of  eith(a\  Inglee  v.  (\K)lidge,  2  Wheat.  363,  4  L.  Ed.  261 ; 
Mclver  v.  Watties,  9  Wheat.  650,  6  L.  Ed.  182;  Strader 
V.  (h'aham,  18  How.  602,  15  L.  Ed.  464;  Ilornthall  v. 
The  (\)llector,  9  Wall.  560,  19  L.  Ed.  560;  Pentlarge 
V.  Kirhy.  20  Fed.  898." 

Case  Xo.  26.  Petit  v.  Western  Coal  &  ilin.  Oo.  (1903; 
W.  D.  Ark.)  123  Fed.  840. 

The  suit  was  originally  brought  against  this  <le- 
fendant  and  a  railroad  eompany  for  a  joint  trespass, 
and  A\  as  dismissed  as  to  the  railroad  eompany  for  want 
of  jurisdiction.  Plaintiff  then  siied  the  railroad  eom- 
pany in  a  State  court,  and  ohtained  a  judgment,  whieh 
was  satislicd  in  fiill.  The  defendant  in  the  present  siiit 
tlien  aiiuMidcd  its  answer,  setting  up  the  judgment  and 
its  satisfaction;  but  plaintiff  ccmtended  that  he  was  en- 
titlíMl  to  ('<»sts  acoru(HÍ  at  the  time  of  filing  the  amended 
answer. 

Ju<l.i»<*  Kog(n's  said:  "  ^V  good  plea  piiis  darrcin  con- 
linuancr  admits  that  the  plaintiff  had  a  good  cause  of 
action,  and,  thougli  successful  upon  it,  the  defendant 
must  ])i\y  tlie  costs  incurred  uj)  to  the  time  of  filing  it.' 
5  Fue.  Fl.  .Ve  Pr.  1.'Í2;  rami)bell  v.  Reeves,  3  Sneed,  52; 
Ilitt  V.  Lar(  y,  3  Ala.  104,  ;]6  Ani.  Dec.  440;  Dolberry  v. 
Tricc's  Fx^r,  40  Ala.  207;  Nettlcs  v.  Sweazea,  2  Mo.  100: 
Warland  v.  (V)lwcll,  10  R.  I.  369;  Kimball  v.  Wilson. 
3  N.  11.  96,  14  Aui.  Dec.  342;  Xew  Y(n-k  Dry  Dock  Co 
\.  McTntosh,  5  Ilill,  505;  Camión  v.  Plakemore,  10 
(202^ 
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Uumph.  227;  Keid  v.  Hart,  45  Ark.  41;  Ex  parte  Foh- 
ter,  2  Stopy,  131,  Fed.  Cas.  No.  4,960 ;  Shawe  v.  Wiliner- 
den,  2  Caines,  380;  Wilson  v.  Pharr,  47  N.  O.  451;  State 
V.  Moses,  20  8.  C.  465;  Coffin  v.  Cottle,  9  Pick.  (Mass.) 
287;  Wollen  v.  Smith,  9  Adol.  &  E.  505,  36  E.  C.  L. 
180;  Jeffs  v.  Smith,  4  Taunt.  196.  The  reason  for  the 
rule  is  this:  *By  the  plea  {puis  darrein  continiiance) ^ 
the  defendant  admits  that  the  action  was  well  fouiided  at 
the  first,  and  he  ought  not  to  have  the  costs  which  ae- 
crued  while  the  plaintifif  was  in  the  right  and  he  in  the 
wrong.'  Lyttleton  v.  Cross,  4  Barn.  &  C.  117,  10  E.  C. 
L.  285;  Wisdom  v.  Williams,  Hempst.  460,  Fed.  Cas.  No. 
17,904 ;  Smith  v.  Barse,  2  Hill,  387. 

"The  plaintíff  having  elected  to  discontinué  his  case, 
the  same  will  be  dismissed,  and  judgment  rendered 
against  the  defendant  for  costs  aceruing  up  to  the  16th 
of  June,  1902, — the  day  the  defense  of  pnis  darrein  con- 
tin nance  was  filed.  The  costs  accruin.s:  thereafter  must 
be  paid  by  the  plaintiflF." 

See,  also,  titles  "Docket  Fees"  and  "Patent  Cases." 

§  64.    In  circuit  conrt  of  appeah.. 

See  Appendix. 

Case  No.  1.  Patten  v.  Cilley  (1892;  Ist  Cir.)  5  U.  S. 
App.  9,  1  C.  C.  A.  522,  50  Fed.  337. 

The  court  said:  "We  think  that  there  has  been  no 
final  decisión  in  the  circuit  court,  and  that  this  court 
has  no  jurisdiction  in  error  in  the  present  stage  of  the 
case.  Under  the  decisión  of  the  supreme  court  in  Brad- 
Street  Co.  v.  Higgins,  114  U.  S.  262,  5  Sup.  Ct.  880,  tlie 
defendant  in  error  is  entitled  to  a  judgment  for  the  costs 
arising  on  the  motion  to  dismiss.  It  is  accordingly  or- 
dered  that  the  writ  of  error  be  dismissed,  with  costs 
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for  the  defendaut  iiicideut  to  tlie  motion  to  dismiss,  in- 
cludiug  any  costs  incurred  by  him  in  printing  the  rec- 
ord, and  that  a  mándate  issüe  fortliwith." 

Case  No.  2.  Barr  v.  Pittsburgh  Píate  Glass  Co.  (1893) 
17  U.  S.  App.  124,  6  O.  C.  A.  260,  57  Fed.  86. 

Wales,  J.  (page  142),  said:  "But  here  the  plaintiff 
has  not  succeeded  in  proving  liis  charges,  and  the  rule 
appears  to  be  settled  that,  where  a  bilí  charges  fraud, 
and  the  bilí  is  dismissed,  the  plaintiff  must  pay  the 
costs/'  Fisher  v.  Boody,  1  Curt.  206,  Fed.  Cas.  No. 
4,814. 

Case  No.  3.  Grand  Trunk  liy.  Co.  v.  Noyes'  Adm'r 
(1884;  Ist  Cir.)  21  U.  S.  App.  45,  8  C.  C.  A.  237,  59 
Fed.  727. 

The  court  found  that  the  record,  at  the  time  of  re- 
moval,  did  not  show  the  requisite  citizenship  of  parties, 
though  the  circuit  court  had  proceeded  to  judgment  on 
the  merits.  It  was  held:  "The  judgment  of  the  cir- 
cuit court  will  therefore  be  reversed,  with  costs  against 
the  plaintiff  in  error,  and  the  cause  will  be  remanded 
to  the  circuit  court,  with  directions  to  enter  judgment 
against  the  plaintiff  in  error  for  the  costs  of  the  circuit 
court  and  of  this  court,  and  thereupon  to  remand  the 
cause  to  the  state  court,  whence  it  came." 

Case  No.  4.  Wetherby  v.  Stinson  (1894;  7th  Cir.) 
10  C.  C.  A.  243,  62  Fed.  173. 

The  court  said:  "Upon  the  facts  as  they  are,  the 
lack  of  jurisdiction  is  clear,  and  it  follows  that  the 
decrce  dismissing  the  bilí  for  want  of  equity  should 
be  set  aside,  and  a  disniissal  for  want  of  jurisdiction 
(294) 
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should  be  entered,  but  without  costs.  Mayor  v.  Cooper, 
tí  Wall.  247;  Barney  v.  Baltimore  City,  6  Wall.  280; 
llomtliall  V.  The  Collector,  9  Wall.  560;  Mansfield,  C. 
&  L.  il.  Ry.  Co.  V.  Swan,  111  U.  S.  379,  4  Sup.  Ct  510; 
Grace  v.  American  Cent.  Ins.  Co.,  109  U.  S.  278,  3  Sup. 
Ct;  207 ;  Northwestern  Fuel  Co.  v.  Brock,  139  U.  8.  216, 
11  Sup.  Ct.  523.  We  think,  too,  that  costs  should  not 
be  allowed  in  this  court." 

Case  No.  5.  Tug  Kiver  Coal  &  Salt  Co.  v.  Brigel 
(1895;  6th  Cir.)  31  U.  S.  Aipp.  665,  14  C.  C.  A.  577, 
67  Fed.  625. 

The  court  said:  "On  reversal  for  want  of  jurisdic- 
tion,  the  general  rule  is  to  allow  costs  against  the  party 
improperly  instituting  or  removing  the  suit,  for  the 
reason  that  it  was  tlie  duty  of  such  party  to  place  on 
record  the  facts  necessary  to  sustain  the  jurisdiction 
of  the  court.  Kcllam  v.  Keith,  144  U.  S.  568,  12  Sup. 
Ct  922;  Bradstreet  Co.  v.  Higgins,  114  U.  S.  263,  5  Sup. 
Ct.  880 ;  Peninsular  Iron  Co.  v.  Stone,  121  U.  S.  631,  7 
Sup.  Ct.  1010;  Ilorue  v.  George  II.  Hammond  Co.,  155 
U.  S.  393,  15  Sup.  Ct.  167;  Cliappell  v.  Waterworth, 
155  U.  S.  102,  15  Sup.  Ct.  34.  It  was  held,  however, 
in  Peper  v.  Fordyce,  119  U.  S.  471,  7  Sup.  Ct.  287  (cit- 
ing  Mansfield,  C.  &  L.  M.  Ry.  Co.  v.  Swan,  111  U.  S. 
379,  4  Sup.  Ct.  510,  and  Hancock  v.  Holbrook,  112  U. 
S.  229,  5  Sup.  Ct.  115),  that,  'upon  a  reversal  for  want 
of  jurisdiction  in  the  circuit  court,  this  court  may  make 
such  order  in  respect  to  the  costs  of  the  appeal  as  jus- 
tice  and  right  shall  seem  to  require.'     ♦     ♦     ♦ 

"Appellant  made  no  objection  to  jurisdiction  in  the 
circuit  court,  and  did  not  cali  the  court's  attention  to 
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lack  of  jurisdiction.  While  the  defendant  appeUant 
muBt  recover  costs  in  the  court  below,  we  do  not  think 
it  should  be  allowed  full  costs  in  this  court.  The  costs 
of  the  appeal  will  be  divided  equally." 

Case  No.  6.  Sneed  v.  Sellers  (1895;  5th  Oir. )  30  U.  S. 
App.  8,  15  C.  C.  A.  631,  68  Fed.  729. 

The  court  said:  "As  the  judgment  of  the  circuit 
court  was  reversed,  and  the  cause  remanded  with  in- 
stnictions  to  dismiss  for  want  of  jurisdiction,  all  of  the 
costs,  both  of  this  and  the  circuit  court,  should  be 
paid  by  the  plaintilí  below,  plaintifif  in  error  here. 
Mansfield,  C.  &  L.  M.  Co.  v.  Swan,  111  U.  S.  379,  388, 
4  Sup.  Ct.  510." 

Case  a  o.  7.  Auer  v.  Lombard  (1896;  Ist  Cir.)  72 
Fed.  209,  19  C.  C.  A.  72. 

The  court  said:  **As  the  circuit  court  had  no  juris- 
diction for  the  reasons  stated,  no  costs  can  be  allowed  in 
that  court;  and  inasmuch  as  our  disposal  of  the  case 
in  no  way  involves  the  merits  of  the  controversy,  the 
bilí  must  be  dismissed  without  prejudice.  In  these  two 
particulars,  the  orders  in  Peper  v.  Fordyce,  119  U.  S. 
469,  472,  7  Sup.  Ct.  287,  and  in  Wetherby  v.  Stinson, 
18  U.  S.  App.  714,  721,  10  C.  C.  A.  243,  62  Fed.  173, 
are  in  accordance  with  the  settled  practice  of  the  su- 
preme  court.  The  decree  of  the  circuit  court  is  modi- 
fied,  and  the  case  is  remanded  to  that  court,  with  di- 
rections  to  dismiss  the  bilí,  Avithout  prejudice,  for  want 
of  jurisdiction,  with  the  costs  of  this  court  in  favor  of 
the  respondents,  but  without  costs  in  that  rourt  for 
either  party." 
(296) 


Ch.   18]  COSTS  ON  DISMISSAL.  §  64 

Case  No.  8.  Hunt  v.  llowes  (1896;  otli  Cir.  i  21  C.  C. 
A.  35«,  74  Fed.  657. 

There  was  a  failure  to  properly  allege  diversity  of 
citizenship,  biit  the  case  went  to  trial  in  the  cireuit 
court,  and  was  appéaled  by  defendant.  New  counsel  in 
the  court  of  appeals  discovered  the  defect,  and  the  bilí 
was  dismissed. 

The  court  said:  "It  is  settled  that,  when  a  decree 
or  judgment  of  the  cireuit  court  is  reversed  for  want  of 
jurisdiction  in  this  court,  we  make  such  order  in  re- 
spect  to  the  costs  as  justice  and  right  may  seem  to  re- 
quire.  Mansfield,  C.  &  L.  M.  Ry.  Co.  v.  Swan,  supra; 
Hancock  v.  Holbrook,  112  ü.  S.  229,  5  Sup.  Ct.  115; 
Peper  v.  Fordyce,  119  U.  S.  469,  7  Sup.  Ct.  287.  *  *  *" 
The  proceedings  by  writ  of  error  were  therefore  super- 
fluous,  and  order  will  be  taken  that  plaintiffs  in  error, 
who  instituted  them,  should  pay  the  costs  therefor." 

Case  No.  9.  New  England  R.  Co.  v.  Carnegie  Steel 
Co.  (1896;  Ist  Cir.)  21  C.  C.  A.  219,  75  Feíl.  54. 

"As  the  appellant  has  not  succeeded  in  reversing  the 
decree  below,  although  it  appéaled  against  the  whole  of 
it,  but  only  in  modifying  it  in  a  minor  particular,  we 
will  follow  the  order  as  to  costs  adopted  by  this  court 
in  Packard  v.  Lacing-Stud  Co.,  16  C.  C.  A.  639,  70  Fed. 
66,  68.  The  decree  of  the  cireuit  court  is  modificHl  so 
as  to  allow  petitioner  iuterest  only  from  February  4s 
1896,  and,  as  thus  modified,  is  aflirmed,  and  neither 
party  wnll  recover  costs  in  this  court." 

Case  No.  10.  Tug  River  Coal  &  Salt  Co.  v.  Brigi  1 
(1898)  30  C.  C.  A.  415,  86  Fed.  818. 

The  court  said:     "Where  a  final  decree  in  an  equity 
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suit  has  been  reversed  by  the  court  of  appeals  for  want 
of  the  diverse  citizenship  necessarj  to  the  jurisdiction 
of  federal  courts,  and  the  bilí  is  subsequently  ainended 
80  as  to  obvíate  that  difficulty,  and  made  a  case  proper 
for  the  court  to  proceed  with,  the  general  costs  of  the 
cause  in  the  court  below  should  be  adjudged  by  the  court 
on  final  hearing,  just  as  in  the  ordinary  case."  73  Fed. 
13,  affirmed. 

Case  No.  11.  Munson  v.  Straits  of  Dover  Steamship 
Co.  (1900;  2d  Cir.)  43  C.  C.  A.  57,  102  Fed.  926  (in 
admiralty). 

The  court  said:  "In  admiralty,  as  in  equity,  it  is 
within  the  discretion  of  the  court  to  dismiss  a  suit 
where  the  party  is  entitled  to  nominal  damages  only. 
wíthout  costs,  as  was  done  in  this  case." 

Case  No.  12.  Houston  v.  Filer  &  Stowell  Co.  (1900- 
1901 ;  7th  Cir. )  43  C.  C.  A.  457,  104  Fed.  163,  and  105 
Fed.  538,  44  C.  C.  A.  583. 

The  court  said:  "If  the  time  of  the  court  is  taken, 
either  for  a  great  or  a  short  while,  in  the  hearing  of  a 
case  upon  a  declaration  which  does  not  show  jurisdic- 
tion, blanie  necessarily  belongs  to  the  plaintiflf,  and  the 
costs,  therefore,  may  be  justly  charged  against  him." 

Case  No.  13.  Cochran  v.  Childs  (1901;  7th  Cir.)  111 
Fed.  433,  49  C.  C.  A.  421. 

There  was  no  averment  of  the  amount  in  controversv* 
but  the  circuit  court  had  dismissed  the  bilí  for  a  different 
reason.  The  court  of  appeals  held  that  the  dismissal 
had  been  upon  the  nierits,  and  was  erroueous,  and  said : 
"The  decree  is  reversed,  at  the  cost  of  the  appellant,  and 
the  cause  is  renianded,  with  a  directiou  to  the  court  he- 
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low  to  dismiss  the  bilí  for  want  of  jurisdiction,  and 
without  prejudice." 

Case  No.  14.  Dickson  v.  Wyman  (1901;  Ist  Cir.)  49 
C.  C.  A.  574,  111  Fed.  726  (in  bankruptcy). 

The  court  said:  "The  common  rule  is  that,  wheu  a 
proceeding  is  disinissed  for  want  of  jurisdiction,  neither 
party  recovera  costs.  Ordinarily  the  only  exception  to 
that  rule  is  that,  on  a  proceeding  in  an  appellate  tri- 
bunal, the  costs  incident  to  a  motion  to  dismiss  for 
want  of  jurisdiction  are  allowed  when  dismiasal  follows. 
In  this  case  there  has  been  no  motion  to  dismiss. 

"With  reference  to  costs  on  the  appeal,  the  proposi- 
tion  on  which  the  case  now  turns  was  brought  forward 
of  our  own  motion ;  also  the  party  appealed  against  i» 
a  quasi  oflScer  of  the  law.  Combining  the  two  facts, 
there  is  no  equity  in  favor  of  the  allowance  of  costs 
to  either  party." 

Case  No.  15.  Ilutchinson  v.  Le  Koy  (1902;  Ist  Cir.) 
51  C.  C.  A.  159,  113  Fed.  202   (in  bankruptcy). 

The  court  said:  "No  formal  motion  has  been  made 
to  dismiss  the  appeal  for  lack  of  jurisdiction,  and  there- 
fore  no  costs  ahould  be  allowed  thereon.  In  re  Dickson, 
49  C.  r.  A.  574,  111  Fed.  726." 

§  65.    In  supreme  court. 

Case  No.  1.  Montalet  v.  Murray  (1807)  4  Cranch,  47. 
It  was  held  that,  where  the  supreme  court  is  without 
jurisdiction,  it  will  not  award  costs  on  dismissal. 

Case  No.  2.  Inglee  v.  Coolidge  (1817)  2  Wheat.  363. 

Mr.  Chief  Justice  Marshall  said:     "The  court  does 
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not  give  costs  whei'e  a  cause  is  dismissed  for  want  of 
jurisdiction." 

Case  No.  3.  Mclver  v.  Wattles  (1824)  9  Wheat  650. 

Mr.  Chief  Justice  Marshall  said :  "In  all  cases  where 
the  cause  is  dismissed  for  want  of  jurisdiction^  no  costs 
are  allowed." 

Case  No.  4.  Strader  v.  Graham  (1855)  18  How.  602. 

It  was  held :  "This  court  cannot  give  a  judgment  for 
costs  in  a  case  dismissed  for  want  of  jurisdiction.'' 

Case  No.  5.  Bradstreet  Co.  v.  Higgins  (1885)  114  U. 
S.  262,  5  Sup.  Ct.  880. 

The  court  say:  "It  has  been  often  decided  that,  if 
a  suit  is  dismissed  for  want  of  jurisdiction  in  this  court, 
no  judgment  for  the  costs  of  the  suit  can  be  given.  In- 
glee  V.  Coolidge,  2  Wheat.  368;  Mclver  v.  Wattles,  9 
Wheat.  650;  Strader  v.  Graham,  18  How.  602;  llorn- 
thall  v.  CoUector,  9  Wall.  566.  A  dififerent  rule  pre- 
vails  when  there  has  been  a  reversal  here  because  the 
Circuit  court  did  not  have  jurisdiction,  as  this  court 
has  authoritv  to  correct  the  error  of  the  circuit  court 
in  taking  jurisdiction.  Turner  v.  Enrille,  4  Dalí.  7; 
Winchester  v.  Jackson,  3  Cranch,  515 ;  Montalet  v.  Mur- 
ray,  4  Cranch,  47 ;  Mansfield,  C.  &  L.  M.  Ry.  Co.  v.  Swan, 
111  ü.  S.  387,  4  Sup.  Ct.  510.  Here,  however,  the 
question  is  not  as  to  the  right  of  the  defendant  in  error 
to  recover  his  costs  in  the  suit,  but  onlv  such  as  are  inci- 
dent  to  his  motion  to  dismiss.     ♦     »     » 

"It  is  accordingly  ordered  that  the  judgment  hereto- 
fore  entered  be  amended  so  as  to  charge  the  plaintiff 
in  error  with  all  the  costs  of  the  motion  to  dismiss, 
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which  shall  include  the  cost  of  printing  the  record,  and 
the  clerk's  fee  for  supervising." 

Case  No.  6.  Peper  v.  Fordyce  (1886)  119  ü.  S.  469, 
7  Sup.  Ct.  287. 

The  court  said:  "It  only  remains  to  consider  the 
qiiestion  of  costs;  for  in  Mansfield,  C.  &  L.  il.  R.  Co.  v. 
Swaii,  111  r.  S.  379,  4  Sup.  Ct  510,  and  Hancock  v. 
Holbrook,  112  ü.  S.  229,  5  Sup.  Ct.  115,  it  was  held  that, 
upon  a  reversal  for  want  of  jurisdiction  in  the  circuit 
court,  this  court  inay  make  such  order  in  respect  to 
the  costs  of  tlie  appeal  as  justice  and  right  sliall  seem 
to  require.     ♦     ♦     » 

''The  decree  of  the  circuit  court  is  reversed  for  want 
of  jurisdiction  in  the  circuit  court,  and  the  cause  re- 
manded,  with  instructions  to  dismiss  the  bilí  filed  orig- 
inally  in  that  court  by  Fordyce  against  Peper  and  Latta, 
witliout  prejudice,  and  to  remand  the  suit  removed  from 
the  State  court;  each  party  to  pay  his  own  costs  in  the 
circuit  court." 

Case  No.  7.  Halsted  v.  Buster  (1880)  119  U.  S.  :U1, 
7  Sup.  Ct.  276. 

The  court  said :  "This  record  does  not  show  that  the 
circuit  court  had  jurisdiction  of  the  suit,  which  depends 
alone  on  the  citizenship  of  the  parties.  In  the  declara- 
tion  it  is  stated  that  Ilalsted,  tluí  plaintiff,  is  a  citizen 
of  New  York,  but  nothing  is  said  of  the  citizenship  of 
the  defendants.  Neither  is  there  anything  in  the  reí?t 
of  the  reí'ord  to  show  what  their  citizenship  actually 
was.  For  this  reason  the  judgment  is  reversed ;  but  as 
the  fault  rests  alone  on  the  plaintiflf,  whose  duty  it  was^ 
in  brínging  the  suit,  to  make  the  jurisdiction  appear, 
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the  reversal  will  be  at  his  cost  in  this  eourt  Hancock 
V.  Holbrook,  112  U.  S.  229,  5  Sup.  Ct  115.  If  the  citi- 
zenship  of  the  defendants  was  in  fact  such,  at  the  com- 
mencement  of  the  suit,  as  to  give  the  circuit  court  juris- 
diction,  it  will  be  in  the  power  of  that  court,  when  the 
case  gets  back,  to  allow  the  necessary  amendment  to 
be  made,  and  then  proceed  to  trial.  This  whole  subject 
was  recently  considered  at  the  present  term  in  Conti- 
nental Ins.  Co.  V.  Bhoads,  119  U.  S.  237,  and  it  is  only 
necessary  to  refer  now  to  the  opinión  in  that  case,  and 
the  authorities  there  cited,  fop  the  reasons  of  this  judg- 
nient. 

"Reversed,  at  the  cost  of  the  plaintiff  in  error." 

Case  No.  8.  King  Bridge  Co.  v.  Otoe  County  (1887) 
120  U.  S.  225,  7  Sup.  Ct.  552. 

It  was  found  that  the  circuit  court  was  without  juris- 
diction,  because  there  was  no  averment  of  citizenship 
of  parties,  but  that  it  had  dismissed  the  action  on  the 
merita  The  judgment  was  reversed,  and  the  costs  of 
the  supreme  court  adjudged  against  the  plaintiflp  in 
error. 

Case  No.  9.  Everhart  v.  Huntsville  College  (1887) 
120  U.  S.  223,  7  Sup.  Ct.  555. 

The  court  said:  "The  decree  dismissing  both  the 
original  and  cross  bilis  is  reversed,  because  the  record 
fails  to  show  the  jurisdiction  of  the  circuit  court;  but 
as  the  fault  rests  alone  on  Everhart,  the  complainant 
in  the  original  bilí,  whose  duty  it  was  to  put  on  record 
the  facts  necessary  to  show  the  jurisdiction,  the  re- 
versal  will  be  at  his  costs  in  this  court.     »     ♦     » 

"The  decree  of  the  circuit  court  is  reversed,  at  the 
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costs  of  the  appellant,  Everhart,  and  the  cause  re- 
manded  for  further  proceedings  not  inconsistent  witli 
this  opinión." 

Case  No.  10.  Menard  v.  Goggan  (1887)  121  U.  S.  253, 

7  Sup.  Ct.  873. 

The  court  say:  "This  judgment  must  therefore  be 
reversed  on  the  authority  of  those  cases,  and,  as  the 
fault  rests  with  the  plaintiff  in  error,  whose  duty  it 
was,  when  bringing  the  suit,  to  make  the  jurisdiction 
appear,  the  reversal  will  be  at  his  costs  in  this  court.-' 

Case  No.  11.  Peninsular  Iron  Co.  v.  Stone  (1887)  121 
U.  S.  631,  7  Sup.  Ct.  1010. 

The  court  said:  "It  foUows  that  the  circuit  court 
was  without  jurisdiction,  and  could  not  render  a  decreo 
dismissing  the  bilí  on  its  meríts.  For  this  reason  the 
decree  must  be  reversed  ( Continental  Ins.  Co.  v.  Rhoads, 
119  U.  S.  239,  and  cases  there  cited) ;  but  as  the  error 
is  attributable  to  the  present  appellants,  whose  duty  it 
was  to  make  the  jurisdiction  appear,  the  reversal  will 
be  at  their  costs  in  this  court  (Everhart  v.  Huntsville 
College,  120  U.  S.  223). 

Case  No.  12.  Blacklock  v.  Small  (1888)  127  ü.  S.  96, 

8  Sup.  Ct.  1096. 

The  court  say:  "The  circuit  court  ought  therefore 
to  have  dismissed  the  bilí  for  want  of  jurisdiction,  and 
not  upon  the  merits.  For  this  error,  íts  decree  is  re- 
versed, with  costs  in  this  court  against  the  appellants, 
because  the  reversal  takes  place  on  account  of  their 
fault  in  invoking  the  jurisdiction  of  the  circuit  court 
when  they  had  no  right  to  resort  to  it  (Mansfield,  C. 
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6  L.  M.  Ry.  Co.  V.  Swan,  111  ü.  S.  379,  388,  389,  4  Sup. 
Ct.  510),  and  the  case  is  remanded  to  the  circuit  court, 
with  a  direction  to  dismiss  the  bilí  for  want  of  juris- 
diction,  without  costs  of  that  court." 

Case  No.  13.  Chapman  v.  Barney  (1889)  129  U.  S. 
677,  9  Sup.  Ct.  426. 

The  court  say :  "We  are  of  the  opinión  that  the  rec- 
ord does  not  sliow  a  case  of  which  the  circuit  court 
could  Uxke  jurisdiction.  The  judjíuient  of  that  court 
must  therefore  be  reversed,  at  the  costs,  in  this  court, 
of  the  defendant  in  error.  Hancock  v.  Holbrook,  112 
U.  S.  229,  5  Sup.  Ct.  115;  Ilalsted  v.  Buster,  119  U.  S. 
341 ;  Menard  v.  Goggan,  121  U.  S.  253." 

Case  No.  14.  Timmons  v.  Elyton  Land  Co.  (1891)  139 
V.  S.  378,  11  Sup.  Ct.  585. 

Tlie  court  sav:  "As  the  record  does  not  show  that 
the  circuit  court  had  jurisdiction  of  the  suit,  which  de- 
pendeíl  upon  the  citizenship  of  the  parties,  the  judg- 
mcnt  must  be  reversed  at  the  costs  of  the  plaintiffs  in 
error,  and  the  cause  remanded  to  the  circuit  court  for 
further  proceodings.     Menard  v.  Goggan,  121  ü.  S.  253, 

7  Sup.  Ct.  873 :  Robertson  v.  Cease,  97  U.  S.  646 ;  Brown 
Y.  Keene,  8  Pet.  112 ;  Anderson  v.  Watt,  138  U.  S.  694." 

Case  No.  15.  Plant  Inv.  Co.  v.  Jacksonville,  T.  ft  K. 
W.  Ry.  Co.  i  1894)  152  U.  S.  71,  14  Sup.  Ct.  483. 

The  court  say:  "It  follows  that  the  circuit  court 
had  no  jurisdiction  of  this  case  in  the  ñame  of  cpm- 
¡ílMiiiant,  but,  as  tlie  decree  below  dismissed  the  Wll 
generally,  that  decreo  is  reversed  at  the  costs  of  appel- 
lant,  and  the  cause  remanded,  wilh  a  direction  to  dis- 
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miss  the  bilí  for  want  of  jurisdiction,  and  without  prejii- 
dice.'^ 

Case  No.  16.  Tennessee  v.  üniou  &  Planters'  Bank 
(1894)  152  U.  S.  454,  14  Sup.  Ct.  654. 

The  court  say:  "The  eosts  in  each  case  are  to  be 
borne  by  the  party  who  brought  into  the  eircuit  court 
of  the  United  States  a  case  not  within  its  jurisdiction. 
Torrence  v.  Shedd,  144  ü.  S.  527,  12  Sup.  Ct.  726 ;  Mar- 
tin V.  Snyder,  148  U.  S.  663,  13  Sup.  Ct.  706.'^ 

Case  No.  17.  Citizens'  Bank  v.  Cannon  (1896)  164 
U.  S.  319,  17  Sup.  Ct.  89. 

The  eircuit  court  had  dismissed  the  bilí  for  want  of 
jurisdiction,  at  plaintiffs'  costs,  and  had  included  in 
the  costs  an  item  of  f 317.44,  to  be  allowed  defendant's 
solicitor. 

The  supreme  court  said:  "Without  considering  or 
deciding  whether  it  would  be  the  duty  of  a  federal  court 
to  follow  the  state  statute  in  assessing  costs,  and  par- 
ticularly  in  niaking  a  payment  to  an  attorney  at  law 
of  a  fee  proportionate  to  the  amount  recovered  a  part 
of  the  decree,  we  are  of  opinión  that  this  decree  was 
erroneouB  in  the  particular  complained  of.  Having  dis- 
missed the  bilí  for  want  of  jurisdiction,  the  court  was 
without  power  to  decree  the  payment  of  costs  and  pen- 
al ties." 

See,  also,  ante,  c.  19,  "Costs  in  Cases  Removed  from 
State  Courts" ;  post,  c.  23,  "Costs  in  Patent  Cases." 
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CHAPTEE  XIX. 

COSTS  IN  CIRCUIT  COURT  OF  APPBALS.* 

§  66.  Table  oí  Fees. 
67.  Decisions. 

§  66.    Table  of  fees. 

By  Act  Feb.  19, 1897,  c.  263  (29  Stat  p.  536),  amend- 
ing  section  2,  Act  March  3,  1891,  it  is  provided  that  the 
costs  and  fees  in  each  circuit  court  of  appeals  shall  be 
fixed  and  established  bv  said  court  in  a  table  of  fees, 
to  be  adopted  witliin  three  months  after  the  passage  of 
the  act:  Provided,  that  the  costs  and  fees  so  fixed  by 
any  court  of  appeals  shall  not,  with  respect  to  any  itera, 
exceed  the  costs  and  fees  now  charged  in  the  supreme 
court:  Al  so  provided  that  such  tables  shall  be  sub- 
mitted  to  the  supreme  court  within  three  months,  and 
within  one  year  the  supreme  court  shall  revise  same, 
making  same,  "so  far  as  may  seem  just  and  reasonable, 
uniform  throughout  the  United  States."  When  so  re- 
vised,  the  table  shall  be  in  forcé  for  each  circuit. 

By  order  of  January  10,  1898,  and  an  amendatory 
order  of  February  28,  1898,  the  supreme  court  estab- 
lished the  following  table  of  fees,  to  wit : 

"Ordered,  in  pursuance  of  the  act  of  congress  of  Feb- 
ruary 19,  1897  (29  Stat.  536,  c.  263),  that  the  following 
table  of  fees  and  costs  in  the  circuit  court  of  appeals 
be,  and  the  same  is  herebj^,  established,  to  take  effect 
on  the  first  day  of  March,  A.  D.  1898,  and  no  other  fees 

♦See,  also,  §  36,  "Cost  of  Reoord";  §  40.  "Cost  of  Brief&";  §  57, 
"Docket  Fee";  §  62,  "Costs  on  Reraoval";  §  64.  "Costs  on  Dismissal"; 
§  71,  "Costs  in  Patent  Casps";  §  79,  "Appeal  from  Award." 
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and  costs  than  those  therein  named  shall  thereafter  be 
charged : 

Docketing  a  case  and  filing  the  record 16.00 

Bntering  an  appearance .26 

Transferring  a  case  to  the  printed  calendar 1.00 

Entering  a  continuance 26 

Filing  a  motion,  order,  or  other  paper 26 

Bntering  any  rule,  or  making  or  copying  any  record  or  other 

paper,  for  each  one  hundred  words 20 

Entering  a  Judgment  or  decree 1.00 

Bvery  search  oí  the  records  oí  the  court  and  certifying  the 

same  1.00 

Aíflxing  a  certificate  and  a  seal  to  any  paper 1.00 

Receiving.  keeping,  and  paying  money,  in  pursuance  to  any 

statute  or  order  oí  court,  one  per  cent,  on  the  amount  so 

received,  kept,  and  pald. 
Preparing  the  record  for  the  printer,  indexing  the  same,  su- 

pervising  the  printing  and  distributing  the  copies,  for  each 

printed  page  of  the  record  and  Index 26 

Making  a  manuscript  copy  of  the  record,  when  required  by  the 

rules,  for  each  one  hundred  words  (but  nothing  in  addi- 

tion  for  supervising  the  printing) 20 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mándate 

or  other  procese 6.00 

Filing  briefs  for  each  party  appearing 6.00 

Copy  of  an  opinión  of  the  court,  certified  under  seal,  for  each 

printed  page  (but  not  to  exceed  five  dollars  in  the  whole 

for  any  copy) 1.00 

Attorney's  docket  f ee 20.00 

The  rules  of  the  eireuit  court  of  appeals  relatinja:  to 
costs  are  found  in  the  Appendix, 

§  67.    Decisions. 

Case  No.  1.     Southwestern  Telegraph  &  Telephone 
Co.  V.  Robinson  (1891)  1  C.  C.  A.  91,  48  Fed.  769. 

See  ante,  c.  19,  "Costs  in  Cases  Removed  from  State 
Courts." 

Case  No.  2.     Pettie  v.  Boston  Tow-Boat  Co.  ( 1891 ; 
2d  Cir.)  1  C.  C.  A.  314,  49  Fed.  464  (in  admiralty). 

The   court   said:     "In   deciding   questions   of   costs, 
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rourts  frequently  apportion  them  so  as  to  cause  the 
eosts  of  one  part  of  the  suit  to  fall  upon  one  party,  and 
those  relating  to  another  part  to  fall  upon  the  other. 
It  is  the  practice  of  courts  of  equity  and  admiralty, 
where  the  conduct  of  the  successful  party  has  been  im- 
proper,  to  deny  him  costs,  and  in  some  cases  to  impose 
tliem  upon  him.  Harvey  v.  Mount,  8  Beav.  439;  Far- 
row  V.  R(ie«,  i  Beav.  25;  The  Marinin  S.,  28  Fed.  664. 
If  all  the  testimony  taken  before  the  commissioner  had 
related  only  to  the  question  of  the  valué  of  the  barge, 
we  should  have  no  hesitation  in  charging  the  libelant 
w'ith  the  taxable  costs  of  the  respondent  upon  the  refer- 
encia. As  it  is,  we  think  it  just  and  salutary  that  he 
be  disallowed  his  costs  of  the  reference.  We  are  not 
reviewing  a>;  an  appellate  court  a  question  of  discre- 
tion,  but  are  hearing  an  appeal  which  is  a  new  tríal, 
and  must  therefore  deal  with  questions  of  costs  as 
though  they  were  original  questions.  The  decree  is 
reversed,  and  the  cause  remitted,  with  instructions  to 
decree  in  conformity  with  this  opinión." 

Case  No.  3.     Patten  v.  Cilley  (1892)  5  U.  S.  App.  9, 
1  C.  O.  A.  522,  50  Fed.  337. 

See  ante,  c.  20,  §  64,  "Costs  on  Dismissal  in  Circuit 
Court  of  Appeals." 

Case  No.  4.     The  Sarali  (1892)  2  U.  S.  App.  390,  3 
C.  C.  A.  56,  52  Fed.  233. 

The  record  contained  a  vast  amount  of  irrelevant  evi- 
dence,  cousisting  of  the  exaniinatioii  and  cross-exam- 
inatioii  of  witnesses,  for  which  the  court  could  not  ap- 
portion the  responsibility.  It  was  held  that  the  costs 
of  takin<i  aiid  embodying  the  same  in  the  printed  record 
shonld  b(^  taxcMl  oqually  to  the  parties. 
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Case  No.  5.  Union  Ice  Co.  v.  Crowell  (1893;  Ist 
Cir.)  5  U.  S.  App.  270,  5  C.  C.  A.  49,  5o  Fecl.  87. 

It  was  held  that,  in  admiralty,  the  costs  are  under 
the  control  of  the  court,  and  do  not  necessarily  foUow 
the  rule  ín  cases  at  law  or  in  equity;  but  they  may  be 
denied  in  whole  or  in  part  to  the  prevailing  party,  or 
even  allowed  to  the  losing  party,  as,  in  view  of  all  the 
facts,  seems  proper. 

Case  No.  6.  Crasswell  v.  Belanger  (1893;  9th  Cir.) 
15  U.  S.  App.  104,  6  C.  C.  A.  1,  56  Fed.  529. 

See  ante,  c.  19,  "Costs  in  Cases  Removed  from  State 
Courts." 

Case  No.  7.  Barr  v.  Pittsburgh  Píate  Glass  Co. 
(1893)  17  U.  S.  App.  124,  6  C.  C.  A.  260,  57  Fed.  86. 

See  ante,  c.  19,  "Costs  in  Cases  Removed  from  State 
Courts." 

Case  No.  8.  Grand  Trunk  Ry.  Co.  v.  Twitchell 
(1894;  Ist  Cir.)  8  C.  C.  A.  237,  59  Fed.  727. 

See  ante,  c.  19,  "Costs  in  Cases  Removed  from  State 
(.'ourts." 

Case  No.  9.  St.  Louis  &  S.  F.  Ry.  Co.  v.  McLellaud 
(1894;  8th  Cir.)  10  C.  C.  A.  302,  62  Fed.  118. 

"As  we  have  already  reversed  the  judgment  in  this 

case,  on  which  the  liability  to  pay  the  disputed  costs 

depends  (10  C.  C.  A.  300,  62  Fed.  116),  and  as  there 

was  no  apparent  necessity  for  suing  out  tlie  second  writ, 

inasmuch  as  all  of  the  assigued  errors  might  have  been 

incorporated  in  one  and  the  same  record,  the  second 

writ  of  error  should  be  dismissed  at  the  cost  of  the 

I)laintifT  in  error,  and  it  is  so  ordered." 
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Case  No.  10.  Marine  v.  Lyon  (1894;  4th  Cir.)  10  C. 
C.  A.  315,  62  Fed.  153. 

The  court  below  taxed  costs  against  a  coUector  of  the 
port  of  Baltímore.  A  petition  on  behalf  of  the  United 
States  was  then  filed,  askíng  reformation  of  the  judg- 
ment  as  to  costs. 

The  court  said :  ''The  act  of  1890,  legíslatíng  on  this 
same  subject,  and  providing  a  substitute  for  the  pro- 
ceeding  allowed  ¡n  that  section,  and  for  a  suit  and  ap- 
peal  thereon,  repeals  the  section,  but  says  nothing  what- 
ever  as  to  interest  and  costs.  It  is  impossible  to  es- 
cape the  conclusión  that  congress  either  did  not  intend 
that  the  United  States  should  pay  costs  in  the  cases 
provided  for,  or  that  it  omitted  to  insert  such  intention, 
and  that  this  omission  defeats  the  claim  for  costs.^^ 

Case  No.  11.  The  Ethel  (1895;  5th  Cir.)  13  C.  C.  A. 
504,  66  Fed.  340. 

It  was  held  that  an  appellant,  in  fault  for  delays  in 
proceedings  before  the  circuit  court  on  appeal,  is  charge- 
able  with  the  costs  in  the  circuit  court  of  appeals,  though 
successful  in  obtaining  a  reversal. 

Case  No.  12.  Tug  River  Coal  &  Salt  Co.  v.  Brigel 
(1895;  6th  Cir.)  14  C.  C.  A.  577,  67  Fed.  625. 

See  ante,  c.  20,  §  64,  "Costs  on  Dismissal  in  Circuit 
Court  of  Appeals." 

Case  No.  13.  Gregory  v.  Pike  (1895;  Ist  Cir.)  21 
U.  S.  App.  658,  15  C.  C.  A.  33,  67  Fed.  837. 

It  was  held:  "One  w^ho  has  volunteered  himself  as 
a  party  defendant,  and  has  filed  a  cross  bilí,  instead  of 
proceeding  by  the  less  expensive  method  of  filing  a  peti- 
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tion,  sliould  be  reqiiired  to  pay  the  costa  on  the  cross 
bilí,  both  in  the  appellate  court  and  the  eourt  below." 

Case  No.  14.  Tug  Eiver  Goal  &  Salt  Co.  v.  Brigel 
(1895;  6th  Cir.)  22  U.  S.  App.  725,  17  C.  C.  A,  367,  70 
Fed.  647. 

The  Circuit  court  of  appeals  awarded  the  appellant 
costs  in  the  circuit  court,  and  divided  the  costs  of  the 
appeal.     See  14  C.  C.  A.  577,  67  Fed.  625. 

"The  appellees  moved  *  *  *  to  vacate  so  much 
of  the  judgment  as  awarded  to  the  appellant  the  costs 
in  the  circuit  court,  on  the  ground  that  the  circuit 
court  of  appeals,  on  reversing  for  want  of  jurisdiction 
in  the  circuit  court,  cannot  award  such  costs."  The 
motion  to  modify  the  judgment  as  to  costs  was  denied. 

Case  No.  15.  New  England  K.  Co.  v.  Carnegie  Steel 
Co.  (1896;  Ist  Cir.)  21  C.  C.  A.  219,  75  Fed.  54. 

The  court  said :  "As  the  appellant  has  not  succeeded 
in  reversing  the  decree  below,  although  it  appealed 
against  the  whole  of  it,  but  only  in  modifying  it  in  a 
minor  particular,  we  will  foUow  the  order  as  to  costs 
adopted  by  this  court  in  Packard  v.  Lacing-Stud  Co.,  16 
C.  C.  A.  639,  70  Fed.  66,  68. 

"The  decree  of  the  circuit  court  is  modified  so  as  to 
allow  petitioner  interest  only  from  February  4,  1896, 
and,  as  thus  modified,  is  aflSrmed,  and  neither  party 
will  recover  costs  in  this  court." 

Case  No.  16.  The  Horace  B.  Parker  (1896;  Ist  Cir.) 
22  C.  C.  A.  418,  76  Fed.  238. 

The  district  court  rendered  a  decree  holding  the  Par- 
ker solely  in  fault,  and  the  claimants  appealed.     This 
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court,  on  January  9,  1896,  revei-sed  the  decree  below, 
and  remanded  the  cause,  with  directions  to  enter  a  de- 
cree  dividing  equally  the  damages  and  the  costs  in  each 
court.  See  18  C.  C.  A.  406,  71  Fed.  989.  On  Feb- 
ruary  18,  1896,  the  appellants  flled  a  petition  for  a  re- 
hearing,  both  upon  the  merits  of  the  appeal  añd  the 
qnestion  of  costs. 

On  the  rehearing  the  court  ordered :  "The  decree  of 
the  district  court  is  reversed,  and  the  case  is  remanded 
to  that  court,  with  directions  to  enter  a  decree  dividing 
♦íqually  thje  damages  and  the  costs  in  that  court,  with 
costs  of  the  appellants  in  this  court." 

Case  No.  17.  Northern  Trust  Co.  v.  Snyder  (1897; 
7th  Cir.)  23  C.  C.  A.  480,  77  Fed.  818. 

The  court  said:  "Without  undertaking  to  go  fur- 
ther  than  the  case  before  us  requires,  we  are  of  opinión 
that  the  appellant  is  entitled  to  the  costs  of  this  appeal. 
The  appellant  has  succeeded  in  reversing  the  decree  in 
the  most  important  part,  so  far  as  the  amount  of  money 
is  concerned.  It  is  true  the  appeal  was  from  the  entire 
decree,  and  that  the  appellant  contested  the  right  of 
the  appellee  to  the  recovery  for  any  amount.  We  think, 
however,  it  would  be  a  harsh  rule  that  would  deprive 
an  appellant  of  the  statutory  costs  of  an  appeal  unless 
success  attended  the  whole  contention.  That  would  be 
to  require  a  party,  at  the  peril  of  payment  of  the  costs 
of  the  appeal,  to  correctlj^  forecast  the  judgment  of  the 
appellate  court,  or  to  forego  a  review  upon  any  doubt- 
ful  question.  Where  the  appeal  has  substantially  pre- 
vailed,  we  perceive  no  reason  to  deny  to  the  appellant 
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the  statutory  costs  which  ha  ve  been  inciirred  iii  the 
successful  attempt  to  assert  a  right." 

Case  No.  18.     Tug  Eiver  Goal  &  Salt  Co.  v.  Brigel 
(1898;  6th  Cir.)  30  C.  C.  A.  415,  86  Fed.  818. 

The  court  said:  "The  circuit  court  properlv  con- 
strued  the  mándate  of  this  court  in  relution  to  the  dis- 
position  to  be  made  of  the  costs  of  the  cause  in  the  court 
below.  When  complainants  so  amended  their  bilí  as  to 
remove  the  jurisdictional  objection,  and  make  a  case 
proper  for  the  court  to  proceed  with,  the  general  costs 
of  the  cause  in  the  court  below  were  left  to  be  adjudged 
by  the  court  on  final  hearing,  just  as  costs  in  the  or- 
dinary  case." 

Case  No.  19.  Nederland  Life  Ins.  Co.  v.  Hall  (1898; 
7th  Cir. )  30  C.  C.  A.  363,  86  Fed.  741. 

The  court  said:  "It  appears  that  a  little  more  than 
thirty-two  pages  of  the  printed  record,  and  a  corres- 
ponding  portion  of  the  transcript,  are  given  up  to  a 
motion  filed  in  the  court  below  for  a  new  trial.  It  has 
often  been  decided  that  the  granting  or  denying  of  a 
motion  for  a  new  trial  is  a  discretionary  act^  which 
will  not  be  reviewed  on  writ  of  error.  It  follows  that, 
unless  there  be  a  special  reason  therefor,  a  motion  foi* 
a  new  trial  should  not  be  included  in  the  transcript  of 
the  record  taken  for  the  purpose  of  prosecuting  a  writ 
of  error.  It  is  therefore  ordered  that  the  costs  in  this 
case,  caused  by  transcribing  and  printing  the  motion 
for  a  new  trial,  be  not  taxed  against  the  defendant  in 
error,  or  that,  if  already  taxed,  the  amount  thereof  be 
deducted   upon   payment  of  tlie  balance  of  the  costs 
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taxed.     The  eosts  of  this  motion  shall  be  taxed  against 
the  plaintiflf  in  error." 

Case  No.  20.  Post  v.  Beaeon  Vaeuum  Pump  &  Elee. 
Co.  (1898;  Ist  Cir.)  32  O.  C.  A.  151,  89  Fed.  1. 

The  court  said :  "The  appellants  insist  that  costs  are 
not  to  be  allowed  when  the  bilí  is  disposed  of  on  new 
grounds  of  demurrer  asslgned  ore  ternes.  *  *  •  It 
does  not  foUow  that,  because  the  appellate  court  main- 
tains  a  decree  of  the  court  below  on  grounds  other  than 
those  assigned  by  the  latter  court,  the  appellees  are  not 
entitled  to  their  costs  on  appeal,  especially  where,  as 
in  the  case  at  bar,  the  appellate  court  has  not  found  it 
necessary  to  go  to  the  extent  of  considering  the  reasons 
for  which  the  court  below  decided  the  case." 

Case  No.  21.  De  Bary  v.  Cárter  (1900;  5th  Cir.)  102 
Fed.  130. 

See  ante,  c.  19,  "Costs  in  Cases  Removed  from  State 
Courts." 

Case  No  22.  Houston  v.  Filer  &  Stowell  Co.  (1900; 
7th  Cir.)  104  Fed.  163,  105  Fed.  538,  44  C.  C.  A.  583. 

vSee  ante,  c.  20,  "Costs  on  Dismissal." 

Case  No.  23.  Cochran  v.  Childs  (1901;  7th  Cir.)  49 
C.  C.  A.  421,  111  Fed.  433. 

See  ante,  c.  20,  "Costs  on  Dismissal." 

Case  No.  24.  Swift  &  Co.  v.  Kortrecht  (1902;  6th 
Cir. )  50  C.  C.  A.  429,  112  Fed.  709. 

The  court  said :  "The  provisión  in  the  decree  requir- 
ing  Swift  &  Co.  to  pay  one-half  the  costs  is  also  com- 
plained  of.     The  matter  of  costs  rests  largely  in  the 
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díscretion  of  the  chancellor^  and  his  determination  will 
not  be  reversed  unless  it  is  manifestly  arbitrary  and 
unreasonable.  In  the  present  instance  we  see  no  reason 
fop  thinking  that  the  díscretion  of  the  court  below  wa» 
improvidently  exercised.'^ 
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COSTS   IN   SÚFREME   COURT.* 


§  68.  Rules. 
69.  DecisioDS. 


§  68.    Bules. 

The  rules  of  the  supreine  court,  in  so  far  as  they  bear 
upon  the  question  of  costs  between  parties,  are  as  fol- 
lows : 

Bule  10,  §  7:  "In  case  of  reversal,  affirmance,  or 
dismissal,  with  costs,  the  amount  of  the  cost  of  printiug 
the  record  and  of  the  clerk's  fee  shall  be  taxed  against 
the  party  against  whom  costs  are  gíven,  and  shall  be 
inserted  in  the  body  of  the  mándate  or  other  proper 
process." 

Rule  18 :  "When  a  case  is  reached  in  the  regular  cali 
of  the  docket,  and  there  is  no  appearance  for  either 
party,  the  case  shall  be  dismissed  at  the  coKt  of  the 
plaintiff." 

Rule  19:  "When  a  case  is  called  for  argument  at 
two  successive  terms,  and,  upon  the  cali  at  the  second 
term,  neither  party  is  prepared  to  argüe  it,  it  shall  b(? 
dismissed  at  the  cost  of  the  plaintiflf,  unless  sutticient 
cause  is  shown  for  further  postpouement.'' 

Rule  24,  §  1:  **In  all  cases  where  any  suit  sliall  bi» 
dismissed  in  this  court,  except  where  the  dismissal  shall 
be  for  Avant  of  jurisdiction,  costs  shall  be  allowed  to  the 
defendant  in  error  or  appelleo,  unless  othorwise  agreed 
by  the  parties." 

*See.  also,  §  3G.  "Priiiting  Record";  §  41,  "Priiiting  Briefs";  §  58. 
"Docket  Fee":  §  02,  "Costs  on  Rcmoval";  §  65,  "Costs  on  Dismiss- 
al"; §  71,  "In  Patent  Cases";  §  80,  "Appeal  from  Award." 
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Id.  §  2 :  '*In  all  cases  of  affirmance  of  any  judgmeut 
or  decpee  in  tliis  court,  costs  shall  be  allowed  to  the  de- 
feudant  in  error  or  appellee,  unless  otherwise  ordered 
by  the  court." 

Id.  §  3 :  ''In  cases  of  reversal  of  any  judgment  or  de- 
cree  in  this  court,  costs  shall  be  allowed  to  the  plaintiff 
in  error  or  appellant,  unless  otherwise  ordered  by  the 
court.  The  costs  of  the  transcript  of  the  record  from 
the  court  below  shall  be  a  part  of  such  costs,  and  be 
taxable  in  that  court  as  costs  in  the  case." 

Id.  §  4 :  ^'Neither  of  the  foregoing  sections  shall  ap- 
ply  to  cases  where  the  United  States  are  a  party;  but 
in  such  cases  no  costs  shall  be  allowed  in  this  court 
for  or  against  the  United  States." 

Id.  §  7:  ''In  pursuance  of  tlie  act  of  March  3, 
1883,  authorizing  and  empowering  this  court  to  pre- 
pare a  table  of  fees  to  be  charged  by  the  clerk  of  this 
court,  the  foliowing  table  is  adopted : 

"For  docketing  a  case,  and  filiug  and  indorsing  the 
transcript  of  the  record,  five  dollars. 

"For  entering  an  appearance,  twenty-five  cents. 

"For  entering  a  continuance,  twenty-five  cents. 

"For  filing  a  niotion,  order,  or  other  paper,  twenty- 
five  cents.  * 

"For  entering  any  rule,  or  for  making  or  copying  any 
record  or  other  paper,  twenty  cents  per  folio  of  each  one 
hundred  words. 

"For  transferring  each  case  to  a  subsequent  docket, 
and  indexing  the  same,  one  dollar. 

"For  entering  a  judgment  or  decree,  one  dollar. 

"For  everv  search  of  the  records  of  the  court,  one 
dollar. 
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"For  a  certiflcate  and  seal,  two  dollars. 

"Fop  receiving,  keeping^  and  paying  money  in  pup- 
suance  of  any  statute  op  order  of  court,  two  per  cent, 
on  the  amount  so  received,  kept,  and  paid. 

"For  an  admission  to  the  bar  and  certiflcate  under 
seal,  ten  dollars. 

"For  preparing  the  record  or  a  transcript  thereof  for 
the  printer,  indexing  the  same,  supervising  the  print- 
ing,  and  distribu ting  the  printed  copies  to  the  justices, 
the  repórter,  the  law  library,  and  the  parties  or  their 
counsel,  fifteen  cents  per  folio. 

"For  making  a  manuscript  copy  of  the  record,  when 
required  under  rule  10,  twenty  cents  per  folio,  but 
nothing  in  addition  for  supervising  the  printing. 

"For  issuing  a  writ  of  error  and  accompanying 
papers,  five  dollars. 

"For  a  mándate  or  other  process,  five  dollars. 

"For  filing  briefSj  ñve  dollars  for  each  party  appear- 
ing." 


§  69.    Decisions. 

Case  No.  1.  Mansfield,  C.  &  L.  M.  Ry.  Co.  v.  Swan 
(1884)  111  U.  S.  379,  4  Sup.  Ct.  510. 

The  court  say  (page  387)  :,  "As  to  costs  in  this  court, 
the  question  is  not  covered  by  any  statutory  provisión, 
and  must  be  settled  on  other  grounds.  Ordinarily,  by 
the  long-established  practice  and  universally  recognized 
rule  of  the  common  law,  in  actions  at  law,  the  prevail- 
ing  party  is  entitled  to  recover  a  judgment  for  cost«, 
the  excoption  being  that,  where  there  is  no  jurisdiction 
in  the  court  to  determine  the  litigation,  the  cause  must 
be  disraissed  for  that  reason,  and,  as  the  court  can  ren- 
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der  no  judgment  for  or  against  either  party,  it  caiiii  >t 
pender  a  judgment  even  for  eosts.  Nevertheless  there 
is  a  judgment  or  final  order  in  the  cause,  dismissing  it 
fop  want  of  jurisdiction.  Accordingly,  in  Winchester 
V.  Jackson,  3  Cranch,  515,  costs  were  allowed  where  a 
writ  of  error  was  dismissed  for  want  of  jurisdiction, 
the  parties  not  appearing  upon  the  record  to  be  citizens 
of  different  states,  the  plaintiff  in  error  being  plaintiff 
below.  But  in  respect  to  that  case  it  is  to  be  observed 
that  the  want  of  jurisdiction  disclosed  by  the  record 
was  that  of  the  circuit  court,  and  that  there  was  juris- 
diction in  this  court  to  consider  and  determine  the 
question  of  the  jurisdiction  of  the  circuit  court,  and 
to  reverse  its  judgment,  had  it  been  the  other  way,  for 
want  of  jurisdiction ;  and  the  judgment  for  costs  in  that 
case  is  justified  on  that  ground,  and  seems  to  have  been 
rendered  against  the  plaintiff  in  error  because  he  was 
the  losing  party,  in  the  sense  of  having  ineffectually 
invoked  the  jurisdiction  of  the  circuit  court.  And  this 
is  just  what  has  taken  place  in  the  present  suit.  Ilere 
the  plaintiífs  in  error  wrongfully  removed  the  cause  to 
the  circuit  court.  They  seek,  by  a  writ  of  error  to  this 
court,  to  reverse  upon  the  merits  the  judgment  ren- 
dered against  them,  and  bring  here  the  whole  record. 
That  discloses  the  want  of  jurisdiction  in  the  circuit 
court  to  render  any  judgment;  and  this  court,  in  tlie 
exercise  of  its  jurisdiction,  reverses  the  judgment  for 
that  reason  alone,  its  jurisdiction  extending  no  furtlier. 
It  could  not  dismiss  the  writ  of  error  for  want  of  juris- 
diction in  the  circuit  court,  for  that  would  be  to  uive 
eflPect  to  such  want  of  jurisdiction ;   and  this  court  has 
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jurisdiction  of  the  writ  of  error  to  reverse  tlie  judg- 
ment  on  that  ground.  Assessors  v.  Osbornes,  9  Wall. 
567-575.     *     ♦     ♦ 

"In  the  present  case  the  writ  of  error  is  not  dis- 
missed  for  want  of  jurisdiction  in  this  court;  on  the 
contrary,  the  jurisdiction  of  the  court  is  exercised  in 
reversing  the  judgment  for  want  of  jurisdiction  in  the 
circuit  court.  And  although,  in  a  formal  and  nominal 
seuse,  the  plaintiffs  in  error  prevalí  in  obtaining  a  re- 
versal of  a  judgment  against  them,  the  cause  of  that  re- 
versal is  their  own  fault  in  invoking  a  jurisdiction  to 
which  they  had  no  right  to  resort,  and  its  effect  is  to 
defeat  the  en  tire  proceeding  which  they  originated  and 
have  prosecuted.  In  a  true  and  proper  sense,  the  plain- 
tiffs in  error  are  the  losing,  and  not  the  prevailing, 
pai'ty;  and  this  court,  having  jurisdiction,  upon  their 
writ  of  error,  so  to  determine,  and  in  that  determiua- 
tion  being  compelled  to  reverse  the  judgment,  of  whicli. 
on  other  grounds,  they  complain,  although  denying 
their  right  to  be  heard  for  that  purpose,  has  jurisdiction, 
al  so,  in  order  to  give  effect  to  its  judgment  upon  th(* 
Avhole  case  against  them,  to  do  what  justice  and  right 
seem  to  require,  by  awarding  judgment  against  tlieni  for 
the  costs  that  have  accrued  in  this  court." 

Case  No.  2.  Hancock  v.  Holbrook  (1884)  112  U.  S. 
229,  5  Sup.  Ct.  115. 

See  ante,  c.  19,  "Costs  in  Cases  Removed  from  State 
Courts.'' 

Case  No.  3.  Ex  parte  Hughes  (1885)  114  U.  S.  548, 
5  Sup.  Ct.  1008. 

The  court  said:     "It  has  never  been  the  practice  of 
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tliis  court,  iu  cases  brought  before  it  undér  its  appellate 
jurisdiction,  to  tax  as  costs  disbursements  by  counsel 
or  partiesfor  printing  briefs.  We  seo  no  reason  for 
adoptiiig  a  different  rule  in  cases  withiii  our  original 
jurisdiction.  A  proceeding  in  this  court,  under  its  orig- 
inal jurisdiction,  against  a  judge  of  an  inferior  court  of 
the  l^niteil  States  to  obtain  a  writ  of  mandainus  requir- 
ing  hiui  to  proceed  in  a  cause  pending  in  court  before 
him,  is  a  civil  cause,  and  a  docket  fee  is  therefore  tax- 
able  in  favor  of  the  attorney  of  the  prevailing  partj'  as 
part  of  the  costs.  The  objections  to  the  filing  of  the 
reply  were  in  the  nature  of  pleadings  in  the  cause.  The 
disbursements  for  printing  such  objections  are  therefore 
taxable  as  costs  of  printing  the  record.  The  motion,  so 
far  as  it  relates  to  the  printing  of  briefs,  is  denied,  but 
in  all  other  respects  granted.'^ 

Case  No.  4.     Peninsular  Iron  Co.  v.   Stone   (1887) 
121  U.  S.  631,  7  Sup.  Ct.  1010. 

See  ante,  c.  20,  "Costs  on  Dismissal." 

Case  No.  5.     Blacklock  v.  Small   (1888)    127  U.  S. 
96,  8  Sup.  Ct.  1096. 

See  ante,  c.  20,  "Costs  on  Dismissal." 

Case  No.  6.     Nichols,  Shepard  &  Co.  v.  ^íarsh  (1889) 
131  U.  S.  401,  9  Sup.  Ct.  791. 

See  ante,  c.  12,  "Printing  Record  for  Ilearing." 

Case  No.  7.     Graves  v.  Corbin  (1890)  132  U.  S.  571, 
10  Sup.  Ct.  196. 

See  ante,  c.  19,  "Costs  in  Cases  Removed  from  State 
Courts." 

Case  No.  8.     Texas  &  P.  Ry.  Co.  v.  Interstate  Transp. 
Co.  (1895)  155  U.  S.  585,  15  Sup.  Ct.  228. 
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The  court  said :  "It  is  argued,  however,  un  behalf  of 
tlie  appellant,  that  tlie  course  of  the  defendant  in  de- 
murring  generally  to  tlie  bilí,  and  of  the  court  in  siis- 
taining  the  demurrer  and  dismíssing  the  bilí,  will,  as  a 
matter  of  precedent,  lea  ve  it  in  a  remediless  position; 
that  the  decree  of  the  court,  particularly  when  the 
grounds  upon  which  it  was  based  are  considerad,  would 
seem  to  wholly  shut  the  gates  of  a  court  of  equitv 
against  it,  no  matter  how  great  an  exigency  might  arise, 

"There  is  forcé  in  this  view,  and  we  think  the  decree 
dismissing  the  bilí  should  be  without  prejudice  gen- 
erally, and  not  be  restricted  to  saving  the  complain- 
ant's  right  to  bring  an  action  at  law  only. 

"Although  we  think  that  the  appellant  is  entitled  to 
such  an  amendment  of  the  decree,  yet,  as  it  does  not 
seem  to  have  made  any  motion  to  that  effect  in  the  court 
below,  when  it  may  be  presumed  that  court  would  have 
readily  conceded  such  amendment,  and  as  it  has  not 
confined  its  contention  here  to  that  matter,  we  shall  not 
relieve  it  from  the  costs  of  this  appeal." 

Case  No.  9.  Neel  v.  Pennsylvania  Co.  (1895)  157  U. 
S.  153,  15  Sup.  Ct.  589. 

Soe  ante,  c.  19,  "Costs  in  Cases  Removed  from  State 
Courts." 

Case  No.  10.  North  American  Transp.  &  Trading  Co, 
V.  :Morrison  (1900)  178  F.  S.  262,  20  Sup.  Ct.  869. 

See  ante,  c.  19,  "Costs  in  Cases  Eemoved  from  State 
Courts." 

Case  No.  11.  Pine  River  Logging  Co.  v.  United 
States  (1902)  186  U.  S.  279,  22  Sup.  Ct.  920. 

See  ante,  c.  5. 
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§  70.  Statutes. 

71.  Declsions — In  Circuit  Court. 

(a)  In  Equity. 

(b)  At  Law. 

(c)  In  Circuit  Court  of  Appeals. 

(d)  In  Supreme  Court. 

72.  Dlsclaimer. 

(a)  Statutes. 

(b)  Decisions. 

73.  Two  or  More  Patenta  in  the  Same  Suit. 

74.  Severa!  Claims  of  Same  Patent  Relled  Upon. 

75.  When  Recovery  Nominal. 

§  70.    Statutes. 

Act  April  10,  1790,  c.  7,  §  4  (1  Stat.  111),  provided 
for  recovery  of  damages  and  forfeiture  of  infringing 
article,  but  was  silent  as  to  costs.  Section  5  of  the 
same  act  provided  for  costs  to  defendant  where  judg- 
ment  was  against  the  plaintiflf. 

The  act  of  1790  was  repealed  by  the  act  of  1793  (1 
Stat.  318).  Under  section  5  of  the  latter  act,  an  in- 
fringer  was  to  pay  a  sum  that  "shall  be  at  least  equal  to 
three  times  the  price  for  which  the  patentee  has  usually 
sold  or  licensed,  to  other  persons,  the  use  of  the  said 
invention,"  but  there  was  no  provisión  as  to  costs.  Sec- 
tion 6  provided  for  pleading  certain  defenses  "tending 
to  prove,"  etc. ;  "in  either  of  which  cases  judgment  shall 
be  rendered  for  the  defendant,  with  costs,  and  the  pat- 
ent shall  be  declared  void." 
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The  act  of  1836  (5  Stat.  117),  which  repealed  all 
prior  aets  except  as  to  pending  actions,  provided,  in 
section  14,  tliat,  upon  rendition  of  a  verdict  in  favor  of 
plaintiff,  the  court  míght  reiider  judgment  for  any  sum 
above  tlie  amouut  of  the  verdict,  "not  exeeeding  three 
times  the  amoiint  thereof,  aecording  to  the  circumstan- 
ees  of  the  case,  with  costs." 

Sectiou  15  provided  that  the  defendant  might  plead 
the  general  issue,  and,  upon  notice,  give  in  evidence 
certain  special  defenses,  and  that,  "in  either  of  which 
cases,  judgment  shall  be  rendered  for  the  defendant  with 
costs";  and  provided,  also,  that,  if  plaintiff  failed  to 
sustain  his  action  bécause  his  claim  embraced  more  than 
his  invention,  and  it  appeared  that  defendant  had  used 
any  part  justly  claimed  as  new,  "it  shall  be  in  the  power 
of  the  court  to  adjudge  and  award  as  to  costs,  as  may 
app<*ar  to  be  just  and  equitable/'  Repealed  July  8, 
1870  (16  Stat.  216). 

Sections  7  and  9  of  the  act  of  1837  (5  Stat.  191)  re- 
lated  to  disclaimer  where  the  patentee's  claim  was  too 
broad.     See  post,  §  72,  "Disclaimer.'' 

The  act  of  1842,  c.  263,  §  5^5  Stat.  543),  provided 
a  penalty  of  one  hundred  doUars  and  costs  for  counter- 
feiting  the  stamp,  mark,  or  other  device  of  the  patentee, 
or  affixing  the  same  to  an  unpatented  article.  Repeale<l 
July  8,  1870  (16  Stat.  216). 

The  Consolidated  patent  act  of  July  8,  1870  (16  Stat. 
198,  í$  39),  provides  a  penalty  of  one  hundred  doUars 
and  c(Ksts  for  imitating  or  counterfeiting  a  patentee's 
mark,  or  marking  unpatented  articles  "Patented,"  etc. 
See  Rev.  vSt.  §  4901. 
(324) 
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Section  55  of  the  act  of  1870  gives  original  tognizanee, 
in  eqiiity  as  well  as  law,  to  cirouit  courts  to  grant  in- 
junetions,  "according  to  the  course  and  principies  of 
courts  of  equity,  *  *  *  on  such  ternis  as  the  eoiirt 
may  deem  reasonable,"  and  gives  the  courts  of  equity 
the  same  power  to  increase  the  damages  as  upon  ver- 
dicts  found  in  actious  upon  the  case,  but  is  silent  as  to 
costs.     See  Rev.  St.  §  4921. 

Section  59  of  the  act  of  1870  provides  for  the  recovery 
of  damages  for  infringement  by  action  on  the  case. 
"And  whenever,  in  any  such  action,  a  verdict  shall  Ix* 
rendered  for  the  plaintiff,  the  court  niay  enter  judgnieut 
thereon  for  any  sum  above  the  amount  fouud  by  tht* 
verdict  as  the  actual  damages  sustained,  accordlng  to 
the  circumstanccs  of  the  case,  not  exceeding  three  times 
the  amount  of  such  verdict,  together  with  the  costs." 
See  Rev.  St.  §  4919. 

Section  60  of  the  act  of  1870  relates  to  disclaimers 
See  post,  §  72,  "Disclaimer." 

Section  61  of  the  act  of  1870  provides  for  defenses,  as 
in  the  act  of  1836,  and  for  costs  to  defeudant  upon  a 
successful  defense.     See  Rev.  St.  §  4920. 

Rev.  St.  §  973,  provides  for  costs  in  cases  where  dis- 
claimers are  necessary.     See  post,  §  72,  "Disclaimer." 

Rev.  St.  §  4901,  provides  a  penalty  of  one  hundred 
doUars  and  costs  for  imitating  a  patentee's  ñame  or 
mark  on  any  article,  or  for  falsely  marking  an  unpat- 
ented  article  as  patented. 

Rev.  St.  §  4915,  provides  for  obtaining  patents  by  bilí 
in  equity  in  certain  cases,  and  that  "all  the  expens^^s 
of  the  proceeding  shall  be  paid  by  the  applicant,  whether 

the  final  decisión  is  in  his  favor  or  not.'' 
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Kev.  St.  §  4919 :  "Dainages  f or  the  infringemeut  of 
any  patent  may  be  recovered  by  action  on  the  case,  iii 
the  naine  of  the  party  interested,  either  as  pateutee,  as* 
signee,  or  grantee.  And  whenever,  in  any  such  action, 
a  verdict  is  rendered  for  the  plaintiff,  the  court  may 
enter  judgment  thereon  for  any  sum  above  the  amount 
found  by  the  verdict  as  the  actual  damages  sustained, 
according  to  the  circumstances  of  the  case,  not  exceed- 
ing  three  times  the  amount  of  such  verdict,  together 
with  the  costs." 

Rev.  St.  §  4920:  ^'In  any  action  for  infringement 
the  defendant  may  plead  the  general  issue,  and,  having 
given  notice  in  writing  to  the  plaintiff  or  his  attomey, 
thirty  days  before,  may  prove  on  trial  any  one  or  more 
of  the  following  special  matters  : 

"First.  That  for  the  purpose  of  deceiving  the  public, 
the  description  and  specification  flled  by  the  patentee 
in  the  patent  office  was  made  to  contain  less  than  the 
whole  truth  relative  to  his  invention  or  discoverj-,  or 
more  than  is  necessary  to  produce  the  desired  effect;  or, 

"Second.  That  he  had  surreptitiously  or  unjustly  ob- 
tained  the  patent  for  that  which  was  in  fact  invented  by 
another,  who  was  using  reasonable  diligence  in  adapting 
and  perfecting  the  same;  or, 

"Third.  That  it  had  been  patented  or  described  in 
some  printed  publication  prior  to  his  supposed  inven- 
tion or  discovery  thereof ;  or, 

"Fourth.  That  he  was  not  the  original  and  flrst  in- 
ventor or  discoverer  of  any  material  and  substantial 
part  of  the  thing  patented;  or, 

"Fifth.  That  it  li;ul  been  in  i)iibli(*  uso  ov  mi  sale  in 
(320) 
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this  country  for  more  than  two  years  before  liis  appli 
eation  for  a  patent,  or  had  been  abandoned  to  the  public. 

"And  in  uotices  as  to  proof  of  previous  inventioii, 
knowledge,  or  use  of  the  thing  pateuted,  the  defeiidant 
shall  state  the  ñames  of  patentees  and  the  dates  of  their 
patents,  and  when  granted,  and  the  ñames  and  resi- 
denees  of  the  persons  alleged  to  have  invented,  or  to 
have  had  the  prior  knowledge  of,  the  thing  patented,  and 
where  and  by  whom  it  had  been  used ;  and  if  an,y  one 
or  more  of  the  special  matters  alleged  shall  be  found 
for  the  defendant^  judgment  shall  be  rendered  for  hlm 
with  costs.  And  the  like  defenses  may  be  pleaded  in 
any  suit  in  eqiiity  for  relief  against  an  alleged  infringe- 
nient;  and  proof s  of  the  same  may  be  given  upon  like 
notice  in  the  answer  of  the  defendant,  and  with  the  like 
effect/' 

Rev.  St.  §  4921:  "The  several  courts  vested  with 
jurisdiction  of  cases  arising  under  the  patent  laws  shall 
have  power  to  grant  injunctions,  according  to  tlie  courst* 
and  principk'S  of  courts  of  equity,  to  prevent  the  viola- 
tion  of  any  right  secured  by  patent,  on  such  terms  as 
the  court  may  deem  reasonable;  and  upon  a  decree 
being  rendered  in  any  such  case  for  an  infringement, 
the  complainant  shall  be  entitled  to  recover,  in  addi- 
tion  to  the  profits  to  be  accounted  for  by  the  defendant, 
the  damages  the  complainant  has  sustained  thereby, 
and  the  court  shall  assess  the  same  or  cause  the  same  to 
be  assessed  under  its  direction.  And  the  court  shall 
have  the  same  power  to  increase  such  damages,  in  its 
discretion,  as  is  given  to  increase  the  damages  found  by 
verdicts  in  actions  in  the  nature  of  actions  of  trospass 
upon  the  case." 
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Case  No.  5.  Calkins  v.  Bertrand  (1881;  N.  I).  111!)  8 
Fed.  755. 

There  was  a  failure  to  offer  satisfactory  proof  as  to 
tlie  damages  and  profits  attributable  to  the  infringing 
portion  of  the  machine,  and  Jndge  Blodgett  sustained 
the  exceptions  to  the  master's  report  which  found  sub- 
stantial  damages ;  and  as  to  eosts  said  that  defendants 
"persistently  fought  not  only  the  validity  of  the  com- 
plainant's  patent,  biit  the  question  of  infringement,'* 
and  that,  "if  they  had  said  frankly,  at  once,  as  they 
now  say  at  the  end  of  the  conflict,  *We  get  no  benefit  and 
make  no  profit  by  the  use  of  that  part  of  our  machine 
which  infringes  yours,  and  therefore  we  are  willing  to 
abandon  it;  we  can  make  just  as  good  a  cultivator 
without  using  it,'  and  had  at  once  changed  or  modified 
the  form  of  their  cultivator  in  that  regard,  they  would 
have  stood  in  the  light  before  the  court  of  acting  fairly 
and  frankly  with  the  complainant.  But  instead  of  that 
they  resisted  the  validity  of  the  complainant's  patent, 
denied  that  they  infriuged,  and  fought  him  to  the  bitter 
end  upon  the  question  of  infringement,  and,  when  that 
question  was  adjudged  against  them,  fell  back  upon  the 
question  of  damages.  It  seems  to  me,  therefore,  upon 
tlie  evidence,  that  the  entire  expense  of  the  reference 
should  be  adjudged  against  the  defendants." 

Case  No.  6.  Urner  v.  Kayton  (1883;  S.  1).  N.  Y.)  17 
Fed.  845. 

There  was  a  final  decree  for  one  hundred  doUars  prof- 
its, and  Judge  Wheeler  held:  "The  orator  has  a  sub- 
stantial  recovei-y  on  the  merits  for  the  w^rongful  inva- 
sión of  bis  ri^hts  by  the  defondant.     The  defendant  has 

(nno) 
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not  prevailed  upou  any  issue  upon  any  distinct  item 
made  in  the  case  so  far  as  is  made  to  appear.  The 
costs  are  all  the  consequence  of  his  wrongful  acts  for 
which  the  orator  has  recovered,  aud  should  be  borne 
by  him.     Motion  for  apportionment  deuied." 

Case  No.  7.  Avery  v.  Wilson  (1884;  W.  D.  N.  C.)  20 
Fed.  856. 

There  was  a  decree  for  injunctiou  and  account,  and 
defendant  contended  that  costs  should  not  be  allowed 
uutil  final  decree ;  but  Judge  Dick  said : 

"Courts  of  equlty,  however,  having  a  large  discretion 
iu  matters  of  costs,  frequently  give  costs  in  interme- 
díate stages  of  a  cause,  without  ^vaiting  for  the  final 
decree.  A4.  Eq.  389;  2  Daniell,  Ch.  Pr.  1457.  This 
discretion  can  be  properly  exercised  in  giving  to  the  pre- 
vailing  party  the  incidental  costs  which  have  arisen 
during  the  progress  of  a  cause  about  a  matter  complete- 
ly  disposed  of  bj'  the  court,  and  not  necessary  to  be  con- 
sidered  on  further  directions.  In  this  case,  the  factt? 
appearing  in  the  evidence,  and  the  pleadings  being 
deenied  sufficient  by  the  court  for  granting  a  perpetual 
injunction,  which  disposed  of  that  part  of  the  relief 
asked  for  in  the  bilí,  I  am  of  the  opinión  that  the  costs 
incident  to  tliat  proceeding  should  be  allowed  the  plain- 
tiff  in  the  decree  for  a  perpetual  injunction.'' 

Case  No.  8.     Fay  v.  Alien  (1887)  30  Fed.  446. 

Complainaut  failed  to  show  the  proportion  of  profit« 
due  to  the  patented  improvement ;  but  as  the  court 
(Coxe,  J.)  thought  complainaut  might  be  able  to  do 
this  on  a  new  reference,  it  ordered  that  such  referencí* 
be  made,  the  expenses  to  be  borne  by  complainaut. 
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Case  No.  9.  Marks  Adjustable  Folding  Chair  Co.  y. 
WiLson  (1890;  S.  D.  N.  Y.)  43  Fed.  302. 

The  eomplainant  relied  upon  two  claims  oí  bis  pateiit, 
one  of  which  was  iiot  iufringed,  and  as  to  the  infriuge- 
ment  of  the  other  Judiíe  Wallace  said:  '*The  defend- 
ants  have  infringed  the  claiiii  hj  the  sale  of  three <hairs, 
part  of  a  lot  of  four  or  five  that  they  purchascMl  with  the 
stock  iu  trade  of  their  prc^lecessor  in  biisiiiess.  The 
coniphiinant  is  eonsequently  eutitled  to  a  decree;  but 
as  it  lias  faib^d  upon  the  main  issues  in  controversVj 
and  has  succeeded  only  upon  an  issue  of  trivial  impor- 
tance,  costs  will  not  be  allowed." 

Case  No.  10.     Kirk  v.  I)u  Bois  (1891)  4Ü  1\hI.  486. 

Complaiuant  oífered  no  evidence  of  substautial  dam- 
ages,  ñor  suíBrient  evidence  upon  which  profits  could 
be  ascertained,  and  the  master  found  him  entitled  to 
nominal  daniages  only,  and  cosls.  Judge  Acheson  held 
that  there  liad  been  no  necessity  for  a  disclainier,  and, 
in  approving  the  master's  report,  said : 

^*The  master,  who  was  perfectly  familiar  with  the 
course  of  the  litiga tion  as  conducted  before  him,  has  in- 
cluded  in  bis  finding  the  allowanee  of  full  costs  to  the 
plaintift',  and  I  ani  disposed  to  adopt  his  recommenda- 
tion  in  that  regard.  I^t  a  final  decree  be  drawn  in  ac- 
cordance  with  the  master's  report." 

The  decree  was  affirmed  in  Du  Bois  v.  Kirk,  158  U. 
S.  58. 

Case  No.  11.  Williames  v.  McNeely  Í189fí  i  77  Fed. 
894. 

The  patent  in  suit  contained  seven  daims,  only  two 
of  which  were  suod  upon,  and,  in  the  accounting,  com- 
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plainant  relied  upon  a  license  fee  as  the  mensure  of 
damages;  but  it  appeared  that  the  license  was  for  the 
use  of  all  the  claims,  and  there  was  no  evidenee  by  which 
the  eutire  fee  could  be  apportioned  between  the  claims 
that  were  infringed  and  those  that  were  not.  The  mas- 
ter  rei>orted  nominal  damages  only,  and,  in  confirming 
the  report,  Judge  Dallas  said : 

"I  am  of  opinión  that  the  plaintiffs  are  entitled  to 
costs.  Kirk  v.  Du  Bois,  46  Fod.  486 ;  Calkins  v.  Bert- 
rand,  8  Fed.  755.  Let  the  reported  fonn  of  decree  be 
accordingly  supplemented  bv  adding  thereto  the  words 
^and  cofits,'  and  thereupon  the  decree  recommended  by 
tlie  master  will  be  entered  as  the  decree  of  the  court.". 

See  ante,  ^  44,  "Master's  Fees  Between  Parties;''  post, 
§  75,  "When  Recoverv  Nominal." 

§  71b.    At  law. 

Case  No.  1.  Kneass  v.  Schuylkill  Bank  (1821)  4 
Wash.  C.  C.  106,  Fed.  Cas.  No.  7,876. 

There  was  a  verdict  for  three  cents  damages.  Plain- 
tiíí  obtiiintHl  a  rule  to  treble  the  costs  and  defendant  a 
rule  that  judgment  be  entered  without  costs. 

Justice  Washington,  ¡n  deciding  upon  both  rules, 
said :  "It  may  not,  however,  be  amiss  to  observe  that, 
for  the  violation  of  a  patent  right,  the  act  of  the  17th 
of  April,  1800  (2  Stat.  37),  gives  to  the  patentee  a  sum 
equal  to  thrw  times  the  actual  damage  sustaine<l,  to  be 
recovered  bv  action  on  the  case,  founded  on  that  and 
the  pi^eceding  acts  in  the  circuit  courts  of  the  UnitcMl 
Stutíís.  I  givi»  no  opinión  as  to  tlic  legal  effect  of  this 
provisión,  ñor  upon  the  question  whether,  under  any 
circumstances,  the  plaintiflf  is  entitled  to  recover  costs, 
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because  I  have  not  had  an  opportunity  of  searching 
through  the  code  pf  congressional  legislation  in  refer- 
ence  to  the  subject  of  costs.  I  at  flrst  doubted  whether 
the  twentieth  section  of  the  judiciary  act  of  1789  ap- 
plied  to  cases  arising  under  the  constitution  and  laws 
of  the  United  States,  and  whether  it  ought  not  to  be  con- 
fined  to  cases  at  common  law,  but,  upon  reflection,  I  can 
perceive  no  sound  reason  for  this  distinction ;  and  this 
section  is  expressed  in  terms  so  general  and  unlimited 
that  the  court  cannot  feel  itself  at  liberty  to  qualify 
that,  where  the  plaintiff  recovers  less  than  flve  hun- 
dred  dollars,  he  shall  not  be  allowed  costs,  but  may,  at 
the  discretion  of  the  court,  be  adjudged  to  pay  them. 
The  first  rule,  then,  must  be  discharged,  and  the  second 
made  absolute." 

Case   No.    2.     Hovey    v.    Stevens    (1846;    Mass.)    3 
Woodb.  &  M.  17,  Fed.  Cas.  No.  6,746. 

Hovey  had  suits  in  equity  and  at  law  under  the  same 
patent,  and  both  had  bcen  dismissed  because  of  a  de- 
fective  patent.  Justice  Woodbury  said:  "The  course 
of  the  defendant  was  not,  in  some  respects,  such  to- 
wards  the  plaintiff  and  his  machine  as  to  entitle  him  to 
any  more  costs  than  are  clearly  proper  under  all  the 
facts  and  circumstances  belonging  to  both  cases. 
Ilence,  beiiií»:  obliged  to  travel  and  attend  here  in  the 
action  at  law,  I  deem  it  just  he  should  not  tax  travel 
and  attcndanco,  also,  in  the  bilí  for  an  injunction,  at 
the  same  terms,  betw^een  the  same  parties.  But  all  the 
depositions  taken  and  used  in  the  latter  case,  which 
were  pertinent,  and  the  usual  counsel  fee,  seem  to  be 
proper  charges,  necessary  to  his  defense,  and  therefore 
are  allowed." 
(334) 
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Case  No.  3.  (iiiyon  v.  Serrell  (18i7;  S.  1).  N.  Y.)  1 
Blatchf.  244,  Fed.  Cas.  No.  5,881  (at  law). 

Uisclaimor  was  filed  after  suit,  and  the  verdict  was 
for  two  lumdreíl  doUars,  and  motion  niade  to  increase 
the  amount  under  section  14  of  act  of  1836  (5  Stat. 
123). 

Mr.  Justice  Nelson  said :  "That  section  authorizes  an 
increase  to  not  exceeding  three  times  the  amount,  Svith 
costs.'  Here  no  costs  can  be  awarded.  But  costs  fol- 
low,  as  a  general  rule,  against  the  defendant,  upon 
judgment  being  rendered  on  a  verdict  against  him  for 
single  or  actual  damages,  and,  when  the  verdict  is  in- 
creased,  the  costs  still  remain  a  part  of  the  judgment, 
as  no  power  is  given  by  the  section  to  withhold  them. 
They  do  not  depend  upon  the  power  of  the  court  to  in- 
crease the  verdict,  but  upon  statute  authoritv,  wholly 
independent  of  sucli  power.  The  power  given  to  the 
court  by  the  fourteenth  section  is  a  power  only  to  in- 
crease the  damages,  and  not  a  power  over  the  costs. 
The  words  ^with  costs'  add  nothing,  as  the  defendant 
was  already  Hable  for  the  costs,  if  Hable  for  them  at  all." 

Case  No.  4.  Coggill  v.  Lawrence  (1851;  S.  D.  N.  Y.) 
2  Blatchf.  304,  Fed.  Cas.  No.  2,957. 

Judge  Betts,  referring  to  Kneass  v.  Schuylkill  Bank, 
4  Wash.  C.  C.  106,  Fed.  Cas.  No.  7,876,  said :  "In  that 
case,  Judge  Washington  held  that  there  was  no  distinc- 
tion  between  cases  over  which  a  circuit  court  of  the 
United  States  had  jurisdiction  because  of  fhe  amount 
in  controversy,  and  those  over  which  it  had  jurisdiction 
because  of  the  subject-matter,  and,  accordingly,  he  de- 
nied  costs  to  the  plaintiflf  in  a  pateht  cause  where  the 
recovery  was  less  than  five  hundred  dollars.     The  pat- 
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eut  acts  of  April  10,  1790,  and  February  21,  1793  (1 
Stat.  109,  318),  did  not  grant  costs  to  plaintiffs  in  pat- 
ent  suits,  and,  accordingly,  costs  in  those  suits  were 
reeoverable  only  by  virtiie  of  the  provisions  of  the  20th 
section  of  tlie  judiciary  act  of  September  24,  1789  (1 
Stat.  83).  This  constructíon  seems  to  liave  been  ac- 
quiesced  in  by  congreso,  as  it  has  since  regulated  costs 
in  patent  cases  by  express  euactment." 

Case  No.  5.  ^Merchant  v.  Lewis  (1857;  S.  D.  Ohio)  1 
Bond,  172,  Ved,  Cas.  No.  9,437. 

The  eourt  said:  "The  decisión  of  the  questíon  pre- 
sented  ou  this  motion  depends  wholly  on  the  construc- 
tion  to  be  giveu  to  section  14  of  the  patent  act  of  1836 
(5  Stat.  123),  which  provides,  in  substance,  that,  where 
a  verdict  is  rendered  for  an  infringement  of  a  patent 
right,  it  shall  be  competent  for  the  court  to  render  judg- 
ment  for  any  sum  not  exceeding  tliree  times  the  amount 
of  the  vei-dict,  as  the  circumstances  of  the  case  may  re- 
quire,  with  costs.     •     ♦     ♦ 

"A  verdict  for  damages,  whatever  may  be  the  amount, 
implies  that  the  defendant  has  been  a  wrongdoer  in  the 
unauthorizcd  UvSe  of  the  plaintiflf'S  exclusive  right  under 
his  patent,  and  such  a  verdict  will  carry  costs.  It  is 
not  a  just  inference,  in  a  patent  right  case,  that,  be- 
cause  nominal  damages  are  found  by  the  jury,  the  action 
is  necessarily  frivolous  or  vexatious.  It  happens  not 
infrequently  that  the  owner  of  a  patent  is  compelled, 
for  the  protection  of  his  rights,  to  sue  for  an  infringe- 
ment under  circumstancesin  which  he  neither  seeks  to 
recover  ñor  assorts  a  right  to  anything  beyond  mei'e 
nominal  damages.  This  may  be  necessary  for  the  es- 
tablishmout  of  his  patent,  and  to  prevent  infringe- 
ments." 
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See  post,  §  72,  "Disclaimer." 

§  71c.    In  Circuit  court  of  appeals. 

Case  No.  1.  Shute  v.  Morley  Sewiiig  Mach.  Co. 
(1894;  Ist  Cir.)  12  C.  C.  A.  356,  64  Fed.  368. 

The  court  said :  "The  pateiit  in  suit  coutains  eighteeu 
claiins,  and  the  praj'ers  of  the  bilí  relate  to  the  patent 
as  a  whole.  The  decréé  below  directed  that  an  injunc- 
tion  issue  ^according  to  the  prayer  of  the  bilí,'  although 
only  claims  two  and  thirteen  were  in  issue.  It  has 
been  many  times  urged  that  the  public  has  an  incidental 
intei*est  in  patent  litigation,  which  throws  a  duty  on  the 
court  to  notice  certain  matters  of  its  own  motion.  This 
is  one  of  them ;  and  in  a  patent  cause,  a  decree  síiould 
not  go  which  is  broader  than  the  findings  of  the  court. 
Heretofore  we  have  been  content  merely  to  correct  the 
decree  below,  but,  as  the  duty  of  drawing  out  a  proper 
decree  rests  on  the  solicitor  for  the  complainant,  we 
will  hereafter  endeavor  to  protect  the  court  by  a  proper 
adjustment  of  costs.  As  the  appellant  assigned  no 
error  on  this  account,  he  is  not  entitled  to  costs  in  this 
behalf.  The  decree  of  the  court  below  will  be  modified 
so  as  to  be  expressly  limited  to  claims  two  and  thirteen, 
and,  as  thus  modified,  is  aflirmed.  Neither  party  will 
recover  any  costs  of  appeal." 

Case  No.  2.  Blair  Camera  Co.  y.  Eastman  Co.  (1894; 
Ist  Cir.)  12  C.  C.  A.  603,  64  Fed.  491. 

The  court  below  held  that  certain  claims  onlv  had 
been  infringed.  The  court  of  appeals  held:  *'We  re- 
fer  to  the  opinión  in  Shute  v.  Morlev  Sewing  Mach.  Co., 
64  Fed.  368,  passed  down  this  day,  t^mching  modifica- 
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tions  of  the  decree  and  the  order  as  to  costs.  The  de- 
cree  below  will  be  modified  so  as  to  be  expressly  limited 
to  the  elaims  speeifieally  passed  on  by  the  circuit  eourt, 
and,  as  thus  modified,  is  afflrmed.  Neither  party  will 
recover  any  costs  of  appeal." 

Case  No.  3.  Wells  v.  Reynolds  (1894)  5  A,pp.  D.  C. 
20. 

It  was  held  that,  **in  appeals  from  the  commissioner 
of  patents,  the  court  of  appeals  has  no  power  or  juris- 
diction  to  award  costs,  or  to  execute  any  judgment 
therefor  that  it  might  enter  therein." 

Case  No.  4.  Packard  v.  Lacing-Stud  Co.  (1895;  Ist 
Cir.)  16  C.  C.  A.  639,  70  Fed.  66. 

'The  defendant  below  appealed  against  the  whole  de- 
crecí, lie  succeeds  in  reversing  it  in  some  substantial 
parts,  but  not  in  the  most  important  particular.  Npí- 
ther  party  has  wholly  pvevailed  here.  Therefore  we  will 
follow  Masón  v.  Graham,  23  Wall.  261,  278,  where  the 
circumstances,  in  that  the  case  was  in  equity,  and  there 
was  a  substantial  modification  of  the  decree  below,  w^ero 
more  akin  to  the  case  at  bar  than  those  in  Washington 
&  O.  R.  Co.  V.  TTarmon's  Adm'r,  147  U.  S.  571,  590,  13 
Sup.  Ct.  557.  The  decree  of  the  circuit  court  will  be 
modified  so  as  to  stand  in  favor  of  the  plaintiff  below 
on  the  third  claim  of  the  patent  in  suit,  and  in  favor  of 
the  defendant  below  on  the  flrst,  sixth,  and  seventh 
elaims.  The  case  is  remanded  to  that  court  for  further 
proceedings  accordingly,  and  neither  party  will  recover 
costs  in  this  court." 

Case  No.  5.  Rosebrugh  v.  ITolman  (ISÍKi;  D.  C.)  78 
O.  G.  1258. 
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It  was  held :  "When  it  appears  that  an  appellant  has 
failed  to  have  his  cause  flled  and  docketed,  his  appeal 
may,  on  motion,  be  docketed  and  dismissed,  with  costs." 

Case  No.  6.  Hohorst  v.  Hamburg- American  Packet 
Co.  (1899;  2d  Cir.)  34  C.  C.  A.  39,  91  Fed.  655. 

The  circuit  court  enterad  a  decree  for  nominal  dam- 
ages  only,  because  there  was  a  failure  of  proof  as  to 
actual  damages  or  profits,  but  the  report  (84  Fed.  354) 
shows  no  order  as  to  costs.  The  court  of  appeals  af- 
finned  the  decree,  with  costs. 

Case  No.  7.  Hatch  Storage  Battery  Co.  v.  Electric 
Storage  Battery  Co.  (1900)  41  C.  C.  A.  133,  100  Fed. 
975. 

The  court  said :  "As  we  have  already  said,  the  only 
claims  in  issue  are  1,  2,  3,  9,  10,  and  12,  but  the  decretal 
order  taken  by  the  complainant  below  covered  all  the 
claims  in  the  patent  Considering  the  uses  to  which 
decrees  and  decretal  orders  in  patent  cases  are  applied, 
and  the  frequent  inability  of  the  great  public  with  which 
they  are  used  to  ascertain  the  circumstances  under  which 
they  issue,  we  have  several  times  cautioned  parties  com- 
plainant that  they  must  be  careful  to  limit  their  decrees 
and  decretal  orders  to  precisely  what  was  determined  by 
the  court.     ♦     ♦     ♦ 

"The  decretal  order  appealed  from  is  modified  so  as 
to  limit  it  to  the  third  claim,  and,  as  so  modified,  is 
affirmed,  and  each  party  shall  pay  one-half  of  the  costs 
of  appeal.'^ 

§  71d.    In  supreme  court. 

Case  No.  1.     Sizer  v.  Many  (1853)  16  How.  (U.  S.) 

98,  6  Brod.  193. 
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The  supreme  court  held  that,  where  a  case  had  beeii 
decided  br  that  court,  and  mándate  issued,  and  the  case 
again  carne  up,  it  brought  up  nothing  but  the  proceed- 
ings  below  after  mándate.  That  being  the  case,  noth- 
iní>  but  the  question  of  costs  was  before  the  court,  and, 
the  amount  taxed  being  less  than  $2,000,  the  court  had 
no  jurisdictiím  under  the  act  of  1789,  ñor  under  the  law 
of  183f)  (section  17),  which  is  confiued  to  cases  involv- 
ing  the  constructiou  of  the  patent  laws,  and  the  amount 
of  costs  to  be  recovered  bv  either  party  is  not  regulated 
bv  these  laws. 

ifr.  Cliief  Jiistice  Tanev  said :  '^The  costs  claimed  are 
allowed  or  refused,  in  controversies  arising  under  the 
patent  acts,  upon  the  same  principies  and  by  the  same 
laws  which  govern  the  court  in  the  taxation  of  costs  in 
any  other  case  that  may  come  before  it.  The  same 
laws,  tliei^efore,  must  be  applied  to  them  in  relation  to 
the  writ  of  error,  and  must  limit  the  jurisdiction  of  this 
court  as  in  other  cases." 

Case  No.  2.  Dean  v.  Masón  (1857)  20  How.  (U.  S.) 
198,  6  Brod.  361. 

The  eirouit  court  decreed  a  recoverv  of  the  amount  of 
proflts  the  infringer,  "with  reasonable  diligence,  might 
have  realized;  not  what,  in  fact,  he  did  realize."  The 
decroí»  was  reversed,  "at  the  costs  of  defendants  in  er- 
ror, as  founded  on  an  erroneous  estímate,"  and  the  case 
was  remanded,  with  instructions  to  enter  a  decree  for 
tbe  profits  realized  from  the  wrongfnl  use  of  the  patent. 

Case  No.  3.  Paper-Rag  Cases  (1881)  105  U.  S.  766, 
14  Brod.  129. 

Thon^  wns  a  deciví»  agaiust  Nixon  &  Anderson  for 
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uine  hundred  and  thirty-five  dollars.  The  supreine 
court  held  that  the  decree,  as  far  as  it  rclatetl  to  dam- 
ages,  was  wrong,  and  made  the  following  order :  '^The 
decree  in  the  case  against  Nixon  &  Anderson  is  reversed, 
with  costs,  and  the  cause  remanded,  with  iustnictions 
to  enter  a  decide  against  the  defendants  for  one  dollar 
only,  and  costs  of  suit." 

Case  No.  4.  Garretson  v.  Clark  (1884)  111  U.  S.  120, 
4  Sup.  Ct.  291. 

In  the  circuit  court  (15  Blatchf.  70,  Fed.  Cas.  No. 
5,248)  Blatchford,  J.,  entered  a  decree  for  nominal 
daniages,  with  costs,  to  complainant,  except  costs  of 
reference  to  the  master,  and  awarded  costs  of  the  refer- 
ence,  exceptions,  etc.,  to  the  defendant.  This  decree 
the  supreme  court  affinned. 

Case  No.  5.  Dobson  v.  Hartford  Carpet  (;o.  (1885) 
1 14  U.  S.  439,  5  Sup.  Ct.  945. 

See  ante,  §  44,  "Master's  Fees  Betweeu  Parties." 

Case  No.  G.  Dobson  v.  Dornan  (188(j)  118  V.  S.  10, 
6  Sup.  Ct.  946. 

See  ante,  §  44,  "Master's  Fees  Between  Partii^s." 
Case  No.  7.  Keystone  Mfg.  Co.  v.  Adanis  ( ISÍU )   151 
r.  S.  139,  14  Sup.  Ct.  295. 

See  ante,  §  44,  "3Iaster's  Fees  Between  Parties.'' 
Case  No.  8.     Du  Bois  v.  Kirk   (1895)   158  U.  S.  58, 
15  Sup.  Ct.  729,  71  O.  G.  889. 

The  supreme  court,  through  Mr.  Justice  Brown,  said : 
"Plaintíff  was  awarded  full  costs  in  the  cíunt  below, 
notwithstanding  that,  in  the  report  of  the  master  and 
in  the  final  decree,  he  was  awarded  only  nominal  dam- 
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ages.  It  is  insisted  tliat  this  was  an  error,  and  we  are 
cited  to  the  cases  of  Dobson  v.  Hartford  Carpet  Co.,  114 
U.  S.  439,  31  O.  G.  787,  and  Dobson  v.  Doman,  118  U. 
S.  10,  35  O.  Q.  750,  in  support  of  the  contenfion  that  de- 
f endant  should  have  been  allowed  costs  af ter  the  inter- 
locutory  decree.  In  these  cases,  however,  the  eourt  be- 
low  awarded  substantial  damages,  and  this  eourt,  while 
sustaining  the  interlocutory  decree,  reversed  the  final 
decree  so  far  as  the  awarding  of  damages,  and  remanded 
the  cases  with  instructions  to  allow  the  defendant  a 
recovery  of  his  costs  after  interlocutory  decree,  and  to 
the  plaintiff  his  costs  to  and  including  the  interlocutory 
decree.  In  this  case  we  sustain  the  action  of  the  eourt 
below  both  as  to  the  interlocutory  and  final  decree,  and, 
as  costs  in  equity  and  admiralty  cases  are  within  the 
sound  discretion  of  the  eourt,  we  do  not  feel  inclined  to 
disturb  this  decree  in  awarding  full  costs  to  the  plain- 
tiflf.  Canter  v.  American  Ins.  Co.,  3  Pet.  307;  Har- 
mony  v.  The  Malek  Adhel,  2  How.  210,  237;  The 
Sapphire,  18  Wall.  51;  Kittredge  v.  Kace,  92  U.  S.  116, 
120.  This  eourt  has  held  in  several  cases  that  an  ap- 
peal  docs  not  lie  from  a  decree  for  costs;  and  if  an  ap- 
peal  be  taken  froni  a  decree  upon  the  merits,  and  such 
decree  be  afíirmed  with  respect  to  the  merits,  it  will  not 
be  reversed  upon  the  question  of  costs.  Elastic  Fabrics 
Co.  V.  Sniith,  100  U.  S.  110,  112;  Paper  Bag  Cases,  105 
U.  S.  7GG,  772,  21  O.  G.  1275;  Wood  v.  Weimar,  104  ü. 
S.  78G,  792;  Russell  v.  Farley,  105  U.  S.  433,  437.  The 
decree  of  the  eourt  below  is  therefore  affirmed.^' 

§  72.    Bísclaimer — (a)  Statutes. 

Section  15  of  the  act  of  1836  (5  Stat.  123)  provided 
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that,  "whenever  the  plaintiff  sliall  fail  to  sustain  liis 
actioD  on  the  ground  that  in  his  specification  of  claim 
ifl  embraced  more  than  that  of  which  he  was  the  flrst 
inventor,  if  it  shall  appear  that  the  defendant  had  used 
or  violated  any  part  of  the  invention  justly  and  truly 
specified  and  claimed  as  new,  it  shall  be  in  the  power 
of  the  eourt  to  adjudge  and  award  as  to  costs,  as  may 
appear  to  be  just  and  equitable."  But  there  was  at 
that  time  no  law  as  to  disclaimers.  Such  provisión 
first  appeared  in  1837. 

Section  7,  c.  45,  Act  March  3,  1837  (5  Stat.  193), 
provided  for  a  disclaimer  when  the  "specification  of 
claim"  was  too  broad;  and  section  9  of  the  same  act 
provided,  notwithstanding  anything  to  the  contrary  in 
section  15  of  the  act  of  1836,  that,  under  such  circum- 
stances  of  claiming  too  much,  the  patentee  might  main- 
tain  suit  for  infringement  of  such  part  of  the  invention 
as  was  bona  fide  his  own,  but  that  he  would  not  be  enti- 
tled  to  costs  against  the  defendant  "unless  he  shall 
have  entered  at  the  patent  oflRce,  prior  to  the  commence- 
ment  of  the  suit,  a  disclaimer  of  all  that  part  of  the 
thing  patented  which  was  so  claimed  without  right;" 
and  it  was  also  provided  that  no  person  bringing  such 
suit  should  be  entitled  to  the  benefits  of  the  provisions 
of  that  section  "who  shall  have  unreasonably  neglected 
or  delayed"  to  enter  such  disclaimer. 

líev.  St.  §  973:  "When  judgraent  or  decree  is  ren- 
dered  for  the  plaintiff  or  complainant  in  any  suit  at 
law  or  in  equity  for  the  infringement  of  a  part  of  a 
patent,  in  which  it  appears  that  the  patentee,  in  his 
specification,  claimed  to  be  the  original  and  first  in- 
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ventor  or  discoverer  o£  auy  material  or  substantial  part 
of  the  thing  patented,  of  which  he  was  not  the  original 
and  first  inventor,  no  eosts  shall  be  recovered  unless 
the  proper  disclaimer,  as  provided  by  the  patent  laws, 
has  been  entered  at  the  patent  office  hefore  the  suit 
was  brought." 

Section  54  of  the  act  of  1870  (16  Stat.  198)  makes 
substantially  the  same  provisions  for  diselaimer  as 
section  7  of  the  act  of  1837,  and,  as  in  the  prior  act, 
provides  that  "no  sucli  diselaimer  shall  affect  any  ac- 
tion  pending  at  the  time  of  its  being  filed,"  except  as  to 
the  question  of  delay. 

Section  60  of  the  act  of  1870  was  substantially  the 
same  as  section  4922  of  the  Revised  Statutes. 

Kev.  St.  §  4922:  "Whenever,  through  inadvertence, 
accident,  or  mistake,  and  without  any  willfnl  defanlt 
or  intent  to  defraud  or  mislead  the  public,  a  patentee 
has,  in  his  specification,  claimed  to  be  the  original  and 
first  inventor  or  discoverer  of  anv  material  or  substan- 
tial  part  of  the  thing  patente<l,  of  which  he  w^as  not 
the  original  and  first  inventor  or  discoverer,  evei*y  sueh 
patentee,  his  executors,  administrators,  and  assigns, 
whether  of  the  whole  or  any  sectional  interest  in  the 
patent,  inay  maintain  a  suit  at  law  or  in  equity  for  the 
infringement  of  any  part  thereof,  which  was  bona  fide 
his  own,  if  it  is  a  material  and  substantial  part  of  the 
tliing  patented,  and  definitely  distinguishable  from  the 
parts  claimed  without  right,  notwithstanding  the  speci- 
fications  niav  embrace  more  than  that  of  which  the 
patentee  was  the  first  inventor  or  discoverer.  But  in 
every  sucli  case  in  which  a  judgment  or  decree  shall  be 
rendered  for  the  plaintiff,  no  costs  sliall  be  recovered 
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unless  the  proper  disclaimer  has  beeii  entered  at  the 
patent  oflSce  before  the  commencement  of  the  suit;  but 
no  patentee  shall  be  entitled  to  the  benefits  of  this  sec- 
tion  if  he  has  unreasonably  neglected  or  delayed  to 
enter  a  disclaimer." 

§  72b.    Decisions. 

Case  No.  1.  Keed  v.  Cutter  (1841)  1  Story,  590, 
Fed.  Cas.  No.  11,645. 

Mr.  Justice  StorA^  held :  "A  disclaimer,  to  be  elf ectual 
for  all  intents  and  purposes,  under  the  act  of  1837 
(chapter  45,  §§  7,  9),  must  be  flled  in  the  patent  office 
before  the  suit  is  brought.  If  filed  during  the  pendency 
of  the  suit,  the  plaintiff  will  not  be  entitled  to  the 
benefit  thereof  in  that  suit;  but  if  filed  before  the  suit 
is  brought,  the  plaintiff  will  be  entitled  to  recover  costs 
in  such  suit,  if  he  should  establish,  at  the  trial,  that  a 
part  of  the  invention,  not  disclaimed,  has  been  infringed 
hv  the  defendant." 

Case  No.  2,  Hall  v.  Wiles  (1851;  S.  D.  N.  Y.)  2 
Blatchf.  194,  Fed.  Cas.  5,954  (at  law). 

Mr.  Justice  Nelson  said :  "I  have  examined  the  pro- 
visions  of  the  statute,  and  am  of  opinión  that  this  suit 
niny  be  maintained,  under  tlie  two  sections  referreíl  to, 
notwithstanding  a  disclaimer  of  the  first  claim  has  not 
been  made  or  recorded;  but  the  plaintiff  will  not  be  en- 
titled to  costs.  The  provisión  of  the  ninth  section,  that 
no  costs  shall  be  recovered  unless  a  disclaimer  of  all 
that  part  of  the  thing  patented  which  is  claimed  without 
right  is  entered  before  the  commencement  of  the  suit, 
certainlv  shows  that  the  action  mav  be  maintained  for 
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otlier  parts  of  what  is  patented.  If  the  disclaimer  was 
ent€*red  in  the  patent  office  before  the  suit  was  insti- 
tuted,  the  plaintiíf  recovers  costs  in  the  usual  way, 
i  ndependently  of  any  question  of  disclaimer.  But  if, 
in  the  profijess  of  the  trial,  it  turns  out  that  a  disclaim- 
er oupht  to  have  been  made  as  a  part  of  what  is  claimed, 
the  plaintiflF  may  recover,  but  will  not  be  entitled  to 
costs.'' 

Case  No.  3.  SiuRer  v.  Walmsley  (1S60;  Md.)  1  Fish. 
Pat.  Cas.  558,  Fed.  Cas.  No.  12,900   (at  law). 

Jud^e  Giles  said :  "But  as  no  disclaimer  has  been  en- 
tered  in  the  patent  office  before  this  suit  was  brought, 
if  the  jury  shall  find  for  the  plaintiffs  on  this  instruction> 
and  for  the  reasons  therein  set  forth,  they  cannot  re- 
cover  costs  against  the  defendants  in  this  court,  al- 
though  the  infringement  should  be  proved." 

Case  No.  4.  Aiken  v.  Dolan  (1867;  E.  D.  Pa.)  3 
Fish.  Pat.  Cas.  197,  Fed.  Cas.  No.  110. 

Cadwalader,  J.,  said:  "The  complainant  proposes, 
through  his  eounsel,  to  disclaim  any  construction  of  a 
latch  necMlle  which  lias  not  a  swell  or  its  equivalen t,  sub- 
stantially  as  shown  in  the  drawings,  and  to  repeat,  in 
the  words  of  the  original  specification,  that  what  he 
daiiiis  as  the  invention  of  the  patentee  is  the  applica- 
tion  of  the  latch  or  tongue,  etc.,  operated  as  therein  de- 
scribed.  The  eíTect  of  such  a  disclaimer  will  be  to  de- 
prive  the  complainant  of  all  right  to  recover  costs  in  the 
preseiit  siiit.  But  a  court  of  equity  sometimes  considers 
that  which  might  and  ought  to  be  done  as  having  already 
been  done.  There  may  therefore  be  a  decree  for  a  per- 
p(4nal  injunction,  each  party  to  pay  his  own  costs,  with- 
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out  any  actual  previous  disclaimer  of  record  in  the 
patent  ofllce." 

Case  No.  5.  Tuck  v.  Bramhill  (1868;  S.  D.  N.  Y.)  6 
Blatchf.  95,  Fed.  Cas.  No.  14,213  (in  equity). 

Judge  Blatchford,  after  citing  Hall  v.  Wiles,  supra, 
said:  "Of  course  it  follows  that,  if  a  disclaimer  is 
made  after  suit  brought,  the  plaintiff  may  still  recover, 
but  without  costs.  The  plaintiff  is  entitled  to  a  decree 
for  a  perpetual  injunction,  as  prayed  for  in  the  bilí,  in 
respect  to  the  packing  formed  with  a  core,  and  for  an 
account  in  respect  to  such  packing,  and  for  a  reference 
to  a  master  to  take  and  state  such  account.  He  will 
not  be  entitled  to  recover  any  costs  in  the  suit." 

Case  No.  6.  Taylor  v.  Archer  (1871;  S.  D.  N.  Y.)  8 
Blatchf.  315,  Fed.  Cas.  No.  13,778. 

During  the  pendency  of  the  suit,  the  complainant 
filed  a  disclaimer.  Judge  Blatchford  held:  "There 
must  be  a  decree  for  the  plaintiff  for  a  perpetual  in- 
junction, and  an  account,  but  without  costs." 

Case  No.  7.  Peek  v.  Frame  (1871;  S.  D.  N.  Y.)  5 
Fish.  Pat.  Cas.  211,  Fed.  Cas.  No.  10,904. 

Judge  Woodruff  held :  "Ñor  does  the  fact  that,  since 
the  verdict,  the  plaintiff  has  disclaimed  one  or  more 
of  the  claims  of  the  patent,  deprive  him  of  his  right  to 
recover  costs.  Such  a  disclaimer  might  be  a  ground 
for  a  new  trial,  but  so  long  as  the  verdict  remains  in 
forcé,  the  plaintiff  is  entitled  to  the  benefit  of  it.  A  dis- 
claimer is  necessary  only  where  the  thing  claimed  with- 
out right  is  a  material  and  substantial  part  of  the  ma- 
chine invented.    If  the  disclaimer  be  of  immaterial  mat- 
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ters,  it  would  seeiii  that  the  íiling  of  it  does  not  affect 
the  plaintilf 's  right  to  costs." 

Case  No.  8.     Myers  v.  Frame  (1871;  í5.  D.  N.  Y.)   8 
Blatchf.  446,  Fed.  Cas.  No.  9,991. 

Judge  Blatchford  said:  '^An  opportunity  will  he  al- 
lowed  to  Peek  and  Bogert  to  make  such  disclaimer,  and 
present  to  the  rourt  evidence  of  itfi  having  beeu  made. 
When  such  evidence  shall  have  heen  presented,  a  decree 
will  be  entered  for  a  perpetual  injunctiou  and  an  ac- 
count  of  protits  against  Frame,  Nichols,  and  Robbins,  in 
respect  to  the  ñrst,  second,  and  fourth  claims  of  the 
patent,  but  without  costs." 

Case  No.  9.  Burdett  v.  Estey  (1878;  Vt.)  15  Blatchf. 
349,  4  Ban.  &  A.  7,  Fed.  Cas.  No.  2,145. 

Judge  Blatchford  held:  "When  tlíe  plaintiff  shall 
have  presen ted  to  the  court  satisfaetory  evidence  that 
he  has  filed  a  proper  disclaimer  of  what  is  claimed  by 
his  fourth  daim,  he  will  be  entitled  to  a  decree  for  a 
perpetual  injunction,  and  an  account  of  profits  and 
daniages,  as  respects  the  first  and  second  claims  of  the 
patent,  but  without  costs.'' 

Case  No.  10.  American  Bell  Tel.  Co.  v.  íSpencer 
(1881;  Mass.)  8  Fed.  509. 

Lowell,  J.,  said  (page  512)  ;  "The  statute  declares 
tliat,  if  a  patentee  has  claimed  too  much  in  any  pnrt 
of  his  patent,  he  sliall  not  recover  costs,  and  it  has  been 
argued  tliat  certain  of  these  patents,  not  relied  on  by 
the  plaintilfs,  are  too  broad.  In  this  stage  of  the  case 
the  question  of  costs  does  not  arise;  but  I  may  as  well 
say  that  thcre  is  not  sufficient  evidence  in  th(^  record 
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to  enable  me  to  find  whether  these  claims  are  valíd  or 
not,  and  that  the  statute  does  not  mean  that  claims  not 
in  is8ue  sliould  be  contested  for  the  mere  purpose  o£ 
settlinf?  the  costs.  More  expense  might  be  incurred  in 
such  a  mode  of  trial  than  depended  upon  the  main  issue." 

Case  No.  11.  Atwater  Mfg.  Co.  v.  Beecher  Mfg.  Co. 
(1881;  Conn.)  8  Fed.  608. 

Shipmau,  J.,  found  one  claim  void,  and  another  val  id 
and  infringed,  and  said  that,  upon  filing  a  proper  dis- 
chiimer,  a  deeree  would  be  entered,  but  without  costs. 

Case  No.  12.  Tyler  v.  Galloway  (1882;  N.  D.  N.  Y.) 
12  Fed.  «67. 

Judge  Shipman  said :  ''Whenever  the  plaintifif  shall 
have  satisfied  the  court  that  a  proper  disclaimer  has 
been  filed  in  the  patent  office,  disclaiming  the  first  claim 
in  such  manner  as  to  claim  only  the  invention  as  speci- 
fied  in  the  second  claim  of  the  reissued  patent,  a  deeree 
will  be  entered  for  an  injunction  against  the  infringe- 
ment  of  the  second  claim,  and  for  an  accounting  of 
profits  and  damages  arising  under  said  infringement, 
but  without  costs." 

Case  No.  13.  Proctor  v.  Brill  (1883;  E.  D.  Pa.)  16 
Fed.  .791. 

The  court  (McKennan  and  Butler,  JJ.)  held:  "In 
an  action  at  law  for  au  infringement  of  letters  patent, 
after  the  evidence  was  in,  plaintifif  abandoned  the  flrst 
claim,  and  a  verdict  was  rendered  for  the  plaintifif  for 
six  cents  damages  and  costs,  and  judgment  entered  there- 
on.  It  appearing  that  no  disclaimer  of  the  first  claim 
of  the  patent  had  been  filed,  the  court,  upon  motion, 
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a  disclaimer  of  tlie  flrst  clairn,  the  coniplainaut  is  en- 
titled  to  the  usual  decree  upon  the  other  claims,  but 
Avithout  costs." 

Case  No.  21.     Gamewell  Fire-Alarm  Tel.  Co.  v.  Mu- 
nicipal Sipnal  Co.  (1896)  23  C.  C.  A.  250,  77  Fed.  490. 

Putuaní,  J.,  said:  "The  record  shows  that  the  suit 
was  ou  letters  patent  containing  three  or  more  claims, 
and  that  the  bilí  of  complaint  charged  general  infrinp^e^ 
nient,  but  that  it  in  no  particular  indicated  what  special 
claiins  were  infriuged.  The  answer  was  equally  general 
in  its  denials.  It  also,  in  general  terms,  and  without  any 
speciflcations,  averred  that  a  disclaimer  was  necessary. 
As  the  cause  proceeded,  the  complainants  limited  their 
issiies  to  claim  one  of  the  patent.  No  other  claim  was 
submitted  to  the  judgment  of  tlie  court,  or  passed  on  by 
it.  Under  these  circumstances,  had  the  circuit  court  the 
duty  to  withhold  the  complainants'  costs,  because  the 
complainants  had  not  disclaimed  as  provided  in  the  stat- 
utory  provisions  referred  to?  We  think  not  There 
was  nothing  on  record  to  show  that  any  claims  in  the 
patent  needed  to  be  disclaimed  within  the  purview  of 
those  provisions,  and  the  court  had  not  been  asked  to 
pass  on  any  claims  except  the  first  one,  even  if  it  coukl 
hav(^  been  required  to  do  so  merely  for  a  matter  of  costs. 
Under  these  circumstances,  we  are  governed  by  Elastic 
Fabrics  Co.  v.  Smith,  100  U.  S.  110,  as  applied  in  Paper- 
Bí\<r  (\ises,  105  U.  S.  766,  770,  772,  and  appearing  in 
all  essential  particulars,  including  the  issue  of  an  in- 
junction,  like  the  case  at  bar.  The  general  rule  is  also 
well  stated  in  :Mí11s  v.  Oreen,  159  V.  S.  051,  653,  16  Sup. 
Ct.  132." 
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Case  Xo.  22.     O'Reilly  v.  íilorse  (1853)  15  How.  62, 

5  Brod.  483. 

The  court  said :  "The  omission  to  disclaim,  therefore, 
does  11  ot  render  the  patent  altogether  void,  and  he  is 
entitled  to  proceed  in  this  suit  for  an  infringement  of 
tliat  part  of  his  invention  which  is  legally  claimed  and 
deseribed ;  biit  as  no  disclaimer  was  entered  in  the  patent 
office  before  this  suit  was  instituted,  he  eannot,  under 
the  aot  of  oongress,  be  allowed  costs  against  the  wrong- 
doer,  although  the  infringement  should  be  pro  ved." 

Case  No.  23.     Silsby  v.  Foote  (1857)  20  How.  378, 

6  Brod.  392. 

The  snpreme  court  modifled  the  decree  below  ( Foote 
V.  Silsby,  2  Blatchf.  260,  Fed.  Cas.  No.  4,919),  which 
included  costs,  by  reducing  the  amount  of  recovery  be- 
cause  there  was  a  failure  to  file  a  disclaimer,  and  as  to 
the  reduced  amount  afflrmed  the  decree  without  costs. 

Case  No.  24.  Smith  v.  Nichols  (1874)  21  Wall.  112, 
9  Brod.  425. 

The  court  held :  "It  is  objected  that  the  disdaimers, 
having  bet^n  made  after  the  filing  of  the  complainant's 
bilí,  eannot  avail  him  in  this  case.  Upon  a  fair  con- 
struction  of  the  7th  and  9th  sections  of  the  act  of  1837, 
we  think  they  could  be  made  as  well  after  as  before  the 
coihmeucement  of  the  suit.  It  would,  in  such  case,  be 
the  duty  of  the  court  to  see  that  the  defendant  was  not 
injuriously  surprised,  and  to  impose  such  terms  as  right 
and  justice  might  require.  The  question  of  unreason- 
able  delay  would  be  open  for  the  consideration  of  the 
court,  and  the  complainant  could  recover  no  costs." 
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Case  No.  25.  Elastic  Fabrics  Co.  v.  Smith  (1879) 
100  ü.  S.  110,  12  Brod.  277. 

It  was  held:  **Where  tbe  question  presented  for  de- 
cisión was  wbetber,  notwithstanding  a  disclaiiner  to 
one  divisional  reissue,  tbe  otber  divisions  of  the  reissiie 
sbould  be  sustained,  held  tbat  the  diselaimer  had  no 
eflfect  on  the  costs  in  the  case." 

Case  No.  26.  Yale  Lock  Mfg.  Co.  v.  Sargent  (1886) 
117  U.  S.  536,  16  Brod.  275. 

It  was  held  (16  Brod.  276)  :  "One  of  the  claims  of 
the  reissue  being  invalid,  the  complainant  cannot  recover 
costs  in  the  court  below,  and  in  this  court  each  party 
pays  his  own  costs,  and  the  expense  of  printing  the 
records  is  shared  eqiially." 

Case  No.  27.  Sessions  v.  líomadka  (1S92)  145  U.  S. 
29,  12  Sup.  Ct.  799,  59  O.  G.  939. 

The  court  said:  "We  think  that  section  4917  ought 
to  be  read  in  connection  with  section  4922,  providing 
that  the  patentee  uiay  maintain  a  suit  at  law  or  in  equity 
for  the  infringemont  of  any  part  of  the  thing  patented. 
notwithstanding  the  specifications  may  embrace  more 
tlíau  tliat  of  which  the  patentee  was  the  fií'st  inventor 
or  discovercr;  but  in  everj^  such  case  in  which  a  judg- 
iiicnt  or  (lecree  shall  be  rendered  for  the  plaintiff,  no 
(*()sts  sliall  be  recovered,  unless  the  proper  diselaimer 
lias  been  eiilered  at  tlie  patent  office  before  the  commence- 
iiicnt  of  tlie  siiit.  This  was  practically  the  construction 
giveu  to  corresponding  section  of  tlie  act  of  1837  by  this 
court  in  Siiiitli  v.  Nichols  (21  Wall.  112),  and  of  the 
Rovised  Stalutes  in  Dunbar  v.^Myers  (94  U.  S.  187, 193, 
11  O.  G.  35) .  Under  secticm  4922,  tlie  effect  of  delaying 
(854) 
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a  disclaimer  until  after  the  commencement  of  the  suit 
goes  only  to  the  recovery  of  costs.  We  adhere  to  that 
constructíon.  Congress  having,  in  the  Revised  Statutes, 
adopted  the  langiiage  used  in  the  act  of  1837,  must  be 
considered  to  have  adopted  also  the  eonstruotion  given 
by  this  court  to  this  sentence,  and  made  it  a  part  of  the 
enactment." 

§  73.    Two  or  more  patents  in  the  same  suit. 

Case  No.  1.  American  Wood-Paper  Co.  v.  Heft  (1867; 
E.  D.  Pa.)  3  Fish.  Pat.  Cas.  316,  Fed.  Cas.  No.  322. 

The  complainants  filed  a  bilí  on  flve  patents,  and  the 
court  found  for  the  defendants  on  four,  but  the  judges 
(Mr.  Justice  Grier  and  Judge  Cadwaiader)  disagreed 
as  to  fifth.  Judge  Cadwaiader  lield:  *The  bilí  must 
be  dismissed  in  order  that  they  may  be  enabled  to  appeal. 
The  dismissal  should  be  without  costs.  If  the  decree 
had  been  in  their  favor,  it  should,  I  think,  have  been 
without  costs." 

Case  No.  2.  Draper  v.  WatÜes  (1879)  81  Fed.  374. 

Three  patents  were  sued  upon.  Two  were  found  valid 
and  infringed,  and  as  to  the  third  it  was  held  that  in- 
fringement  had  not  been  made  out  by  a  preponderance 
of  evidence.  Dcfendant  claimed  that  costs  should  be 
apportioned ;  complainant  that  he  should  have  f ull  costs. 
Judge  Lowell  said  the  court  undoubtedly  had  control 
over  the  subject  of  costs,  except  when  disclaimer  is  re- 
quired,  and  that  "this  case  seems  to  come  wúthin  that 
general  rule,  which  is  adopted  in  all  courts  of  equitable 
jurisdiction,  that  a  plaintiff  is  not  to  be  refused  his 
costs  merely  because  he  may  not  have  recovered  all  that 
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he  has  in  good  faith  and  with  reasonable  prudence  sup- 
posed  hiniself  to  be  entitled  to.  The  parties  cannot 
alwaj's  foresee  what  the  evidence  may  be  to  meet  their 
apparently  sound  case.  Especially  is  this  tme  in  patent 
causes,  in  which  the  history  of  the  art  is  of ten  developed 
for  the  ñrst  time  in  the  course  of  the  suit.  I£  the  in- 
veutiou  has  beeu  anticipated  in  any  substantial  part, 
the  gtatute  doals  with  the  costs.  Here  the  court  may 
be  said  to  have  determined  a  single  issue  out  of  many 
lipón  a  failiire  to  siistain  the  bnrden  of  proof,  rather 
than  upou  any  deeided  opinión  that  the  plaintiflfs  had 
no  right  to  complain  of  the  defendant's  acts, 

•^'It  ^^•as  for  the  interest  of  both  parties  that  the  plain- 
tiffs  should  unite  all  their  claims  in  one  suit  in  equity, 
and  theie  was  no  aetion  taken  to  discriminate  sharply 
the  issue  of  infringement  under  the  third  patent  from 
the  others.  The  validity  of  all  the  patents  was  assaiied^ 
as  Avell  as  the  infringement  of  all,  and  the  result  has 
beeii  to  sustaiu  ihe  plaintiíTs  in  a  great  majority  of  the 
many  poiuts  whioh  were  rais(*d  by  the  pleadings.  It 
woiild  opérate  as  a  surprise  and  a  hardship  upon  the 
plaintiñ's,  under  these  circumstauces,  to  undertake  to 
pick  oiit  rlií'  costs  of  the  single  issue  upon  which  they 
have  failed  to  nuike  out  tlieir  case  to  the  salisfaction  of 
the  conrt.    Costs  to  he  taxcd  in  full." 

(\ise  No.  3.  Elfelt  v.  Steinhart  (1880;  Cal.)  11  Fed. 
8ík;   (in  eíjuity). 

Tli(^  suit  was  iii)ou  two  i)atents.  Judge  Sawyer  said: 
"Let  a  d(*ci(M'  be  eutercd  for  the  complainant  on  tho 
first  ))atent,  and  for  th(^  def(^ndant  on  the  second  patent. 
No.  178,42^:  autl  as  tlu»  complainaut  sucreeds  as  to  oih» 
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patenta  and  is  defeated  as  to  the  other,  I  suppose  it  will 
be  fair  that  neither  party  shall  recover  coste." 

C^se  No.  4.  Adains  v.  Howard  (1884;  S.  D.  N.  Y.)  19 
Fed.  317. 

Two  patents  were  sued  upon,  and  one  only  was  held 
to  be  infringed.  Judge  Wallace  said:  "Inasmneh  as 
the  complainants  have  iinited  two  distinet  causes  of  ac- 
tion  in  their  bilí,  and,  upon  their  allegation  that  the  de- 
fendants'  lanterns  infringed  both  the  letters  patent, 
have  compelled  the  defendants  to  litígate  both,  and  as 
to  one  of  these  causes  of  action  the  defendants  have  pre- 
vailed,  neither  party  should  recover  costs  as  against  the 
other." 

Case  No.  5.  Albany  Steam  Trap  Co.  v.  Felthousen 
(1884;  N.  D.  N.  Y.)  20  Fed.  633  (in  equity). 

Four  patents  were  sued  upon,  and  infringement  found 
as  to  one  only.  Judge  Coxe  held :  "There  should  there- 
fore  be  a  decree  for  the  complainant  upon  the  third 
Blessing  patent,  but,  as  the  complainant  has  been  de- 
feated upon  three  of  the  four  patents  in  suit,  the  decree 
will  not  allow  costs." 

Case  No.  6.  Everest  v.  Buffalo  Lubricating  Oil  Co. 
(1884;  N.  D.  N.  Y.)  20  Fed.  848  (in  equity). 

Judge  Coxe  held :  "There  should  be  a  decree  for  the 
complainant,  but,  as  he  has  been  defeated  as  to  one  of 
the  patents  declared  on,  it  should  be  without  costs." 

Case  No.  7.  Hayes  v.  Bickelhoupt  (1884;  S.  D.  N.  Y.) 
21  Fed.  567  (in  equity). 

Five  patents  were  sued  upon,  and  four  fnnnd  void 
for  expansión  in  reissning.     Wheoler,  J.,  said :     "The 
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orator  appears  to  be  entitled  to  a  deoree  as  to  these  two 
claims  of  this  patent,  and  tlie  defendant  as  to  the  resi- 
duo of  the  claims  in  controversy,  but,  as  neither  prevails 
fuUy,  without  costs  to  either.  Let  there  be  a  decree  for 
the  orator  for  an  injunction  and  account  as  to  the 
second  and  third  claims  of  No.  8,689,  accordingly,  with- 
out costs." 

Case  No.  8.  Hayes  v.  Bickelhoupt  (1885;  S.  D.  N.  Y.) 
23  Fed.  183. 

On  reheariug,  two  of  the  five  patents  were  found  valid 
and  infringed,  and  Judge  Wheeler  held :  "The  orator 
appears  to  be  entitled  to  a  decree  that  claims  2  and  3 
of  8,688,  and  claim  3  of  8,689,  are  valid  and  have  been 
infringed  by  the  defendant,  but  not  to  costs,  because 
he  prevails  on  account  of  a  disclaimer  filed  since  the 
suit  was  brought,  and  al  so  because  he  fails  as  to  a  large 
part  of  his  case." 

Case  No.  9.  Fay  v.  Alien  (1885;  N.  D.  N.  Y.)  24  Fed. 
804  (in  equity). 

ilr.  Justice  Blatchford  said :  "There  must  be  a  decree 
dismissing  the  bilí  as  to  the  Locke  patent,  and  awarding 
an  injunction  and  an  account  of  proflts  and  damages  as 
to  the  first  three  claims  of  the  Doane  and  Bugbee  patent, 
without  costs  to  either  party  to  and  including  the  hear- 
ing.     The  question  of  subsequent  costs  is  reserved." 

Case  No.  10.  Pennsylvania  Diamond- Drill  Co.  v.  Simp- 
son  (1886;  W.  D.  Pa.)  29  Fed.  288  (in  equity). 

Judge  Acheson  said:  "I  need  scarcely  add  that  tlie 
plaintiíT,  having  shown  infringement  by  the  defendants 
of  the  Frisbce  patent,  will  not  fail  of  relief  on  this  bilí. 
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because,  as  to  the  otlier  patc^it  sued  on,  the  conclusiou 
of  tlie  court  is  favorable  to  tlie  defendants.  Matthews 
r.  Lalanco  &  G.  Mfg.  Co.,  17  O.  G.  1284,  2  Fed.  232. 
There  must,  however,  be  some  eqiiitable  apportionment 
of  the  costa  of  siiit,  whicli  can  be  sottled  when  the  decree 
is  signed." 

Case  No.  11.  Mann's  Boudoir  Car  Co.  v.  Monarch  Par- 
lor  Sleeping  Car  Co.  (1888;  S.  D.  N.  Y.)  34  Fed.  130. 

Judge  Coxe  held :  "The  complainant  is  entitled  to  a 
decree  for  an  injunction  upon  tlie  third  claiin  of  letters 
patent  No.  188,991,  and  for  an  injunction  and  an  ac- 
counting  on  the  seventh  claim  of  letters  patent  No.  327,- 
289,  but,  as  the  defendant  has  been  successful  upon  let- 
ters patent  No.  122,622,  the  decree  must  be  without 
costs.  Albany  Steam  Trap  Co.  v.  F'elthousen,  22  Blatchf. 
169,  20  Fed.  633." 

Case  No.  12.  í^chmid  v.  Scovill  Mfg.  Co.  (1889;  S.  D. 
N.  Y. )  37  Fed.  345. 

Suit  was  brought  on  two  patents.  One  was  held  to  hv 
infringed,  and  the  oth?^  not  infringed.  Judge  Coxe 
held  tliat,  as  complainant  was  defeated  upon  one  of  the 
patents,  he  was  not  entitled  to  costs. 

Case  No.  13.  Edison  Electric  Light  Co.  v.  Electric 
Engineering  &  Supply  Co.   (1894)   60  Fed.  401. 

The  suit  was  based  on  five  patents,  three  of  whicli 
Judge  Coxf  held  to  be  valid  and  infringed,  and  ordered 
an  injunction  and  account,  "but  without  costs." 

Case  No.  14.  Green  v.  City  of  Lynn  (1897)  81  Fed. 
387. 

The  suit  was  upon  two  patents,  one  of  which  was  held 
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to  be  infriujiíed,  and  the  ather  to  be  void  as  to  two  of 
its  olaims,  and  not  infringed  as  to  the  third.  Com- 
plainant  disbursed,  and  claimed  as  costs,  in  connection 
with  the  patent  on  which  the  decree  was  against  him, 
1544.50.  Judge  Piitnam,  in  passing  upen  the  matter, 
said: 

^*That,  under  eircumstances  of  this  eharacter,  costs 
inay  be  eíjuitably  apportioned,  is  too  well  settled  to  re- 
quire  any  observatious.  Numerous  cases  illustrating  the 
practieal  application  of  this  eqiiitable  discretion  in  pat- 
ent snits  Avill  be  found  in  the  notes  of  Robinson,  Pat.  § 
1162.  Some  of  the  decisions  there  cited,  and  elsewhere 
found,  seem  to  us  too  severe,  as  against  coniplainauts; 
and  moreover,  where  the  amounts  are  small,  or  the  issues 
much  complicated,  there  may  not  be  sufficient  involved. 
or  the  apportionment  may  not  be  capable  of  being  made 
with  sufficient  clearness,  to  appeal  to  the  equity  powers 
of  the  court.  ♦  ♦  ♦  We  do  not  think  that  there  are 
any  such  exigeneies  as  require  us  to  award  the  respond- 
ent  costs  on  account  of  the  fllM^^aised  with  reference  to 
the  patent  which  was  adjudged  against  the  complainant; 
but  the  amount  which  the  complainant  claims  in  that 
belialf  is  so  substantial,  and  is  so  easily  severable  from 
the  rest  of  the  cause,  that  we  think  it  would  be  inequita- 
ble  to  allow  it  in  his  behalf,  under  the  eircumstances  of 
the  case. 

"The  responden  t  urges  on  us  the  statutory  provisions 
with  reference  to  costs  in  suits  where  claims  are  found 
invalid  which  have  not  been  disclaimed,  but,  as  the 
complainant  is  entitled  to  recover  costs  generally,  these 
provisions  do  not  apply,  unless,  possibly,  by  analogy. 
Our  conclusión  gives  them  full  eflFect  in  that  aspect. 
(800) 
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It  Í8  ordered  that  the  clerk  disallow  tlie  amouiit  <»f 
1544.50^  dainied  in  eomplainant's  bilí  of  i'osts/' 

Case  No.  15.  Safeguard  xVccoimt  Co.  v.  Well¡ii«rton 
(1898;  Mass.)  86  Fed.  146. 

There  were  two  patents  in  suit,  one  of  wlndi  Jii(l.ue 
Putiuim  held  valid  and  infrini^ed  as  to  both  its  claiiiis, 
and  as  to  the  otlier  he  said  it  '^cloarlv  rontains  nothini' 
patentablo  not  eovered  bv  the  earlier  ono,  aud  is  void. 
Let  there  be  a  decree  Un*  the  eoniphiiuant,  nnder  rule 
21,  sustainin*^  its  suit  on  lM)th  elaims  of  patent  No. 
393,506.  and  adjudí>in*í  patent  No.  393,507  void,  with 
costs  for  eomplainant." 

Case  No.  16.  Willeox  &  Gibbs  Sewing-^Iaoh.  Co.  v. 
Merrow  Mach.  Co.  (1898;  2d  Cir.)  35  C.  C.  A.  269,  93 
Fed.  206. 

Two  patents  were  included  in  the  suit,  aud  the  eircuit 
court  dismissed  the  bilí.  The  appellate  court  ordered: 
"The  decree  of  the  eircuit  court  is  reversed,  and  cause 
remitted,  with  instructions  to  dismiss  the  bilí  as  to  No. 
472,095,  and  to  enter  the  usual  decree  as  to  clainis  2 
and  5  of  No.  472,094.  Since  appellant  prevails  as  to  one 
patent,  and  fails  as  to  the  other,  the  decree  should  be 
without  costs  to  either  party.'- 

Case  No.  17.  Tesla  Electric  Co.  v.  Scott  (1900;  E.  D. 
Pa.)  101  Fed.  524. 

Judge  McPherson  said :  "When  this  cause  carne  on  to 
be  argued,  the  plaintifif  asked  leave  to  discontinué  as  to 
one  of  the  three  patents  in  suit.  Leave  was  granted,  the 
order  directing  'the  costs  of  the  defendants  to  be  taxe<l 
pro  rata  with  respect  to  said  patent'    Nothing  was  ex- 
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pressed  coDceruinj;:  the  costs  of  the  plaintiff,  for  the  ob- 
vious  reason  that  the  cause  had  not  vet  been  decided, 
and  it  was  not  known  which  party  would  be  suecessful ; 
but  the  clear  implieation  of  the  order  is  that  the  plain- 
tiíT's  costs,  also,  should  be  taxed  by  the  same  rule  in  the 
eveut  of  suecess,  and  should  be  diminished  pro  raía. 
The  order  was  intended  to  give  the  defendants  the  sanie 
advantage  as  if  they  had  beeri  suecessful  in  a  sepárate 
suit  over  this  one  patent.  The  testimony  had  already 
been  taken,  and  practically  all  the  costs  had  been  in- 
curred,  when  the  order  was  made.  As  already  said,  its 
nieaning  was — implied,  if  not  expressed — that  the  plain- 
tiíT,  if  suecessful  in  the  controversy  still  reinainíng, 
should  tax  against  the  defendants  no  more  than  two- 
thirds  of  its  costs,  and  should  also  pay  to  defendants 
one-third  of  their  costs,  both  bilis  to  be  taxed  at  the  end 
of  the  lltigation.  The  taxation  appealed  from  must 
therefore  l)e  corrected  in  this  respect  also." 

Case  No.  18.  Brill  v.  Delaware  County  &  P.  Electric 
Ky.  Co.  (1901;  E.  D.  Pa.)  109  Fed.  901. 

The  bilí  cliarged  infringement  of  eleven  patents,  con- 
taining  two  hundred  and  seventy-nine  claims.  In  mak- 
ing  its  prima  facic  case,  no  testimony  concerning  one  of 
the  pateiits  was  taken ;  but  it  was  contended  that  eighty- 
lleven  claims  of  the  remaining  ten  patents  were  infringed. 

Judge  JlcPherson  said :  "With  the  record  in  this  con- 
dition,  the  defendaiit  proceeded  to  take  its  proofs  in 
reply.  At  the  first  meeting  called  for  this  purpose,  the 
coinplainant's  counsel  withdrew  another  patent  from 
considoi-atioiK  thiis  leaving  nine  of  the  patents,  and 
eiiihty-tívr  of  the  claims  sued  npon,  to  stand.     In  reply 
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to  these  claims  the  defendant  taok  a  large  amaunt  of 
testimony,  extending  over  five  hundred  and  flfty  prihted 
pages.  The  complaiuant  then  began  the  taking  of  tes- 
timony in  rebuttal,  but  not  until  March,  1898,  more 
than  three  vears  after  the  bilí  was  filed,  did  the  com- 
plainant's  counsel  state,  as  will  appcar  upon  page  two 
hundred  and  five  of  the  complainant's  proofs,  that  he 
withdrew  from  further  consideration  all  the  claims  and 
patents  involved  in  the  suit,  except  the  five  patents  and 
the  forty-four  claims  heretofore  referred  to.  No  amend- 
ment  was  ever  made  to  the  bilí,  and  the  court  has  never 
been  asked  for  lea  ve  to  withdraw  the  other  patents  and 
claims.  ünder  such  circumstances,  it  seems  to  me  to 
be  clear  that  the  complainant  should  be  obliged  to  pay 
a  large  part  of  the  costs  of  the  case.  It  was  indefensibie^ 
to  file  such  a  bilí  as  appears  upon  this  record,  charging 
conjoint  use  of  the  two  hundred  and  seventy-nine  claims 
of  the  patents  originally  sued  upon ;  for  it  is  now  per- 
fectly  manifest,  and  the  complainant  must  have  known 
then,  that  no  such  use  was  possible,  or  was  actually 
luade,  by  the  defendant.  And  when  it  appeared  later 
that  the  eomplainant's  proofs  were  not  sufflcient  to  estab- 
lish  infringement  of  more  than  fortj-four  of  the  claims 
sued  upon,  and  when,  for  this  or  for  any  other  reasou, 
he  may  have  desired  to  withdraw  from  consideration 
the  rest  of  the  claims,  it  is  manifest  that,  under  the  cir- 
cumstances disclosed  by  the  record,  he  would  only  have 
been  allow^ed  to  do  so  upon  such  terms  as  to  costs  as  the 
court  might  have  thought  proper  to  impose.  He  cannot 
evade  these  terms  by  the  course  he  has  seen  proper  to 
pursue.     He  permitted  the  defendant  to  take  its  testi- 
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inony  upou  the  assumption  that  infringement  of  eighty- 
niné  claims  was  charged,  and  it  was  not  un  til  after  his 
own  rebuttal  testimony  had  proceeded  over  more  than 
one  himdred  printed  pages  that  he  saw  fit  to  confine  him- 
self  to  the  forty-four  claims  that  were  finally  pressed. 
It  is  unneoessary,  I  think,  to  do  more  than  state  the 
foregoing  facts  to  justify  the  court  in  the  imposition  of 
a  proportion  of  the  costs  upon  the  complainant.  It  is 
accordingly  ordered,  therefore,  that  he  par  three-quar- 
ters  of  the  costs,  and  that  the  defendant  pay  the  other 
one-quarter." 

Case  Ko.  19.  Ide  v.  Trorlicht,  D.  &  K.  Carpet  Co. 
(1902;  8th  Cir.)  53  C.  C.  A.  341,  115  Fed.  137. 

The  court  said :  "Where  a  suit  is  brought  upon  sev- 
eral  claims  of  one  or  more  patents,  and  the  complainants 
succeed  in  obtaining  relief  upon  some  of  the  claims,  but 
fail  to  recover  upon  others,  an  equitable  división  of  the 
costs,  proportioned  to  the  expense  of  litigating  the  re- 
spective claims,  should  be  made,  because  the  defendants 
are  not  justly  Hable  for  the  costs  of  litigating  those 
claims  upon  which  the  complainants  were  entitled  to 
no  relief.  Willcox  ¿k  Gibbs  Sewing-Mach.  Co.  v.  Mer- 
row  Mach.  Co.,  35  C.  C.  A.  269,  93  Fed.  206:  Thomson- 
Houston  Electric  Co.  v.  Elmira  &  H.  Rv.  Co.,  71  Fed. 
886;  Albany  Stoam  Trap  Co.  v.  Felthousen,  20  Fed.  633, 
640. 

"The  decree  below  must  be  reversed,  the  appellants 
may  recover  one-half  of  their  costs  in  this  court,  and  the 
case  must  be  remanded  to  the  circuit  court,  with  direc- 
tions  to  dismiss  the  bilí  as  to  the  three  claims  of  the  re- 
issued  patent  Xo.  11,730,  and  to  enter  the  usual  decree 
(364) 
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for  an  injunction  and  an  accounting  upon  claims  3  and 

4  of  letters  patent  No.  397,293,  without  costs  to  either 
of  the  parties  to  the  suit  up  to  the  time  of  the  entry  of  the 
decree,  and  it  is  so  ordered." 

§  74.    Several  claims  of  same  patent  relied  upon. 

Case  Xo.  1.  Yale  &  G.  Mfg.  Co.  v.  North  (18G7 ;  Conn.) 

5  Blatchf.  455,  Fed.  Cas.  No.  18,123. 

The  patent  had  three  claims,  two  of  whicli  were  count- 
ed  upon.  Judge  Shipman  held  the  first  claim  anticipa ted 
by  a  prior  patent,  and  the  other  valid  and  infringed,  and 
as  to  costs  said :  "As  there  is  to  be  a  decree  in  favor  of 
each  party  on  one  issue,  no  costs  will  be  allowed  to  either 
party." 

Case  No.  2.  Peek  v.  Frame  (1871)  5  Fish.  Pat.  Cas. 
211,  Fed  Cas.  No.  10,904. 

In  an  action  at  law  there  had  been  a  verdict  for 
|5,000,  which  the  coiirt,  on  motion  (9  Blatchf.  194,  Fetl. 
Cas.  No.  10,903),  increased  to  $7,500.  Afterwards  a 
disclaimer  was  filed  to  some  of  the  claims,  aud  it  was 
couleudcd  that  this  was  eíjiiivalent  to  a  verdict  agaiiist 
those  claiius,  and  sliould  deprive  plaintiff  of  costs. 
Judge  Woodruff  allowed  costs,  and,  in  referring  to  the 
disclaimer  act  of  1837,  said: 

"If  this  verdict  was  rendered  for  an  infringement  of 
valid  claims,  and  it  appeared  that  other  claims  were 
rejected  in  pursuance  of  that  section,  then,  although  the 
plaintiffs  obtained  a  verdict,  they  are  not  entitled  to 
costs;  but  if  tlie  verdict  was,  in  fact,  upon  all  the  claims. 
in  affirmance  of  the  validitv  of  each,  and  of  the  noveltv 
of  the  inventions  claimed  in  each,  then  the  plaintiíTs 
are  entitled  to  costs. 
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'^Ou  the  other  haiul,  the  mere  fact  that  the  plaintiffs 
have,  sínce  the  trial  and  verdict,  disclaimed  one  or  more 
of  the  clairns  made  iii  the  patent,  is  not  alone  conclusive 
that  the  plaintiflFs  are  not  eutitlcnl  to  costs.    If  the  ver- 
dict was  rendered  as  secondly  above  suggested,  npon  all 
the  claims,  aCarming  their  validity,  and  the  novelty  of 
the  invention  claimed  in  each,  then  what  the  plaintiffs 
may  have  said  or  done,  by  disclaimer  or  otherwise,  does 
not  deprive  them  of  the  elFect  of  the  verdict,  and,  so 
long  as  it  remains  in  forcé,  not  set  aside,  it  is  conclusive 
between  the  partios.    The  fact  of  disclaimer  is  high  evi- 
4lence,  in  such  case,  that  the  verdict  was  wrong,  and  that 
the  plaintiff  shonld  only  have  recovered  on  the  parts  of 
the   invention   or  patent  therefor  which   are  not   dis- 
claimed, and  siich  evidence  might  warrant  a  new  trial: 
Imt,  while  such  a  verdict  stands,  it  is  conclusive." 

Case  No.  3.  Stewart  v.  Mahoney  (1879;  Mass.)  5  Fed. 
302. 

The  patent  coutaincd  two  claims.  One  claim  was  held 
iuvalid,  and  tlie  othor  valid  and  infringed.  Judge  Low- 
<41  held  that,  under  Kev.  St.  §  4922,  complainant  was 
not  eiititled  to  costs. 

Case  No.  4.  Proctor  v.  Brill  (1883;  E.  D.  Pa.)  16  Fed. 
791. 

In  an  aciion  at  law  for  infringement  of  a  patent  with 
two  claims,  up(m  the  trial,  after  the  evidence  was  in, 
plaintilF  a])an(l()ned  the  flrst  claim,  and  a  verdict  was 
rendered  for  six  cents  damages  and  costs.*  Judges  Mc- 
Kennan  and  Butler  held  that,  as  no  disclaimer  had  been 
filed  (K(^v.  St.  §  973)  before  suit  brought,  costs  could 
not  be  recovered. 
('3C)6) 
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Case  yo.  5.  ^luiidy  v.  Lidgenvood  ilfg.  Co.  (1884;  S. 
1).  N.  Y.)  20  Fed.  191. 

Judge  Wheeler  said  the  statute  (sectiou  4922 )  denviug 
costs  is  applicable  only  where  the  pateiitee  elaiiiied  to  be 
the  original  inventor  of  things  of  wliich  he  was  not  the 
inventor  ;that  the  orator  did  not  abandon  the  new  and  ex- 
panded  claims  of  his  reissue  on  that  groiind,  biit  beoaiise 
of  his  laches  in  applying  for  the  reissue,  and  tlie  stat- 
ute, therefore,  did  not  apply  to  his  case;  and  that,  as  no 
hearing  was  had  upon  tlie  abandoned  claims,  the  decree 
woiild  be  signed  withont  requiring  a  disclaimer  or  deny- 
¡ng  costs. 

Case  No.  6.  ^larks  Adjustable  Folding  Chair  Co.  v. 
Wilson  (1890;  S.  D.  N.  Y.)  43  Fed.  302. 

Two  claims  were  involved.  Judge  Wallace  found  the 
first  had  not  been  infringed,  and  the  seeond  infringed 
only  by  the  sale  of  three  chairs,  part  of  a  lot  of  four  or 
five  defendant  had  purchased  from  his  predecessor  in 
business,  and  held:  "The  complainant  is  consequently 
«ntitled  to  a  decree ;  but  as  it  has  failed  upon  the  main 
issue  in  controversy,  and  has  succeeded  onh'  upon  au 
issue  of  trivial  importance,  costs  will  not  be  allowed." 

Case  No.  7.  Thomson-Houston  Electric  Co.  v.  Elmira 
&  H.  líy.  Co.  (1895)  71  Fed.  886. 

Judge  Coxe  said :  *'Four  of  the  claims  were  withdrawu 
at  the  argument,  on  intimation  by  the  court  that  the 
question  of  invention  as  to  them  was  exceedingly  doubt- 
ful.  The  court  decided,  as  to  three  others,  that  the  de- 
fendant did  not  infringe.  Fourteen  claims  are  not  iu- 
cluded  in  the  decree,  presumably  for  the  reason,  as  to 
some  of  them  at  least,  that  they  are  thought  to  be  for 
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tlie  same  invention  as  those  which  are  ineliulnl.  The 
(lefendant  has  been  put  to  the  trouble  and  expense  of 
defending  all  of  these  clainis, — those  withdrawn  and  not 
infringed  equally  with  the  others.  In  these  circum- 
stauees,  the  rule  in  this  court  is  well  settled  that  the 
complainant  is  not  entitled  to  costs." 

Case  Xo.  8.  Metallic  Extraction  Co.  v.  Brown  (1901; 
Sth  Cir.i  49  C.  C.  A.  147,  110  Fed.  665. 

Tlie  eourt  said :  "The  point  is  made  by  the  appellant 
that,  if  ohiini  4  of  Brown's  patent  is  adjudged  to  be  in- 
val¡<l  according  to  its  contention,  then,  although  the  de- 
oree  below  is  sustained  as  to  claiui  1,  no  eosts  can  be 
recovered  by  the  complainant  below  by  virtue  of  sections 
973  and  4922  of  the  Revised  Statutes,  since  no  disclaim- 
er  was  filed  by  the  complainant  as  to  claim  4  before  the 
present  actiou  was  instituted.  This  point  seems  to  be 
well  made,  and  in  accordance  with  the  mándate  of  the 
statnte  as  it  has  heretofore  been  construed.  Albany 
Steam  Trap  Co.  v.  Felthousen,  20  Fed.  633;  Mann's 
Boudoir  Car  Co.  v.  Monarch  Parlor  Sleeping  Car  Co., 
34  Fed.  130,  134. 

"It  is  acfordingly  ordered  that  the  decree  below  be 
modified,  in  the  manner  heretofore  indicated,  by  ex- 
punging  those  provisions  of  the  decree  w^hich  adjudged 
the  fourth  claim  of  the  Brown  patent  to  be  valid,  and 
eujoiued  tho  infringement  thereof,  but  that  in  all  other 
respects  the  decree  below  be  aflSrmed,  except  that  each 
party  be  reqiiired  to  pay  his  own  costs.^' 

Soo,  also,  ante,  §  72,  "Disclaimer." 

í^  75.     When  recovery  nominal. 

Case  No.  1.  Merchant  v.  Lewis  (1857;  S.  D.  Ohio)  1 
Boiid,  172,  Fed.  Cas.  No.  9,437  (at  law), 
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A  judgmeut  liad  been  entered  for  plaintiff  for  five  dol- 
lars  and  full  costs.  Defendant  moved  for  a  retaxatiou, 
on  the  groiind  tliat  a  verdict  in  a  patent  case  for  nominal 
damages  did  not  entitle  tlie  plaintiff  to  costs. 

The  court  said:  "The  right  of  the  plaintiff  to  costs 
follows  from  a  verdict  in  his  favor  for  any  amount  of 
damageís,  whether  nominal  or  compensatory,  and  with- 
out  any  reference  to  the  action  of  the  court  in  adjudging 
an  increase  of  damages.  The  discretion  given  to  the 
court  was  clearly  to  meet  the  case  of  a  willful  and  ag- 
gravated  violation  of  a  patent  right,  in  which  the  jury 
had  failed  to  do  full  justice  to  the  plaintiff.  In  such  a 
case,  costs  are  awarded,  but  there  is  nothing  to  negative 
the  plaintiff's  right  to  recover  them  if  the  court  should 
refuse  to  exercise  the  discretion  which  the  statute  con- 
fers.  A  verdict  for  damages,  whatever  niaj'  be  the 
amount,  implíes  that  the  defendant  has  been  a  wrong- 
doer  in  the  unauthorized  use  of  the  plaintiff's  exclusive 
right  under  his  patent,  and  such  a  verdict  will  carry 
costs.  It  is  not  a  just  inference,  in  a  patent-right  case, 
that,  beoause  nominal  damages  are  found  by  the  jury,  the 
action  is  necessarily  frivolous  or  vexatious.  It  liappens 
not  unfi-equently  that  the  owner  of  a  patent  is  com- 
pelleil,  for  the  protection  of  his  rights,  to  sue  for  an  in- 
fringement  under  circumstances  in  which  he  neither 
seeks  to  recover  ñor  asserts  a  right  to  anything  beyond 
mere  nominal  damages.  This  may  be  necessary  for  the 
establishmeut  of  his  patent,  and  to  prevent  infringe- 
ments." 

Case  No.  2.  Kirby  v.  Armstrong  (1881;  Ind.)  5  Fed. 
801. 

The  coniplainant  failed  to  show  what,  if  any,  definite 
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part  of  the  wiiole  profits  were  produced  by  his  improve- 
inent.  Judge  Gresham  lield  that,  therefore,  complain- 
ant  was  entitled  to  nominal  profits,  and  tliat  the  coBts 
of  the  reference  shoiild  be  taxed  agaínst  him. 

Case  No.  3.  Calkius  v.  Bertrand  (1881;  N.  D.  111.) 
8  Fed.  755. 

The  defendant  foiight  to  the  end  in  resisting  the  elaim 
of  infringcnient,  and,  being  unsiiccessful,  contested  the 
question  of  damages  on  the  accounting.  The  court, 
overi'uling  the  master,  found  only  nominal  damages, 
and  defendants  then  contended  that  they  shonld  not  pay 
the  eosts  of  the  reference. 

Jndge  Rlodgett  said :  "It  seenis  to  me,  therefore, 
upon  the  evidence,  that  the  entire  expense  of  the  refer- 
ence shonld  be  adjndged  against  the  defendants.  The 
(»xceptions  will  be  sustained  so  far  as  anything  but  nom- 
inal damages  are  found  by  the  master,  and  a  decree 
entered,  giving  jmigmeiit  for  nominal  dama*res  and  cosrs 
against  the  defendant." 

Case  No.  4.  Urner  v.  Kayton  (1883;  S.  1),  N.  Y.)  17 
Fed.  845. 

Defendant  had  i)aid  the  master's  fees,  and  moved  for 
an  apportionment  of  costs,  complainant's  decree  for 
profits  being  |100.  Wlieeler,  J.,  said  the  recovery  was 
snbstantial,  and  defendant  "has  not  prevailed  on  any 
issue  upon  any  distinct  item  made  in  the  case,  so  far 
as  made  to  appcar.  Tlic  costs  are  all  the  consequence  of 
his  Avrongfnl  acts  for  which  tlie  orator  has  recovcred, 
and  sliould  be  borne  bv  him." 

ff 

Tasp  No.  5.  Ev<'i'est  v.  linffalo  Lubricntini;  (Vú  ("o. 
( 1SS7:  X.  1).  \.  Y.)  31  Fod.  742. 
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It  appeared  that  coinplainant  did  uot  grant  lici^ses 
ñor  use  the  patent,  and  henee  was  not  entitled  to  dam- 
ages,  and  he  failed  to  show  that  defendant  had  made  any 
profits.  The  master  therefore  reported  nominal  damages 
only.  The  report  was  confirmed,  and  Judge  Coxe  said, 
as  to  master's  fees :  "Following  the  precedent  of  Garret- 
son  V.  Clark,  111  U.  S.  120,  the  costs  of  the  reference,  in- 
cluding  the  master's  fees,  and  the  costs  of  the  exceptions 
and  of  the  hearing  thereon,  should  be  taxed  against  the 
complainant." 

Case  No.  6.  Marks  Adjustable  Folding  Chair  Co.  v. 
Wílson  (1890;  S.  D.  N.  Y.)  43  Fed.  302. 

Judge  Wallace  said :  "The  defendants  have  infringed 
the  claim  by  the  sale  of  three  chairs,  part  of  a  lot  of  four 
or  five  that  they  purchased  with  the  stock  in  trade  of 
their  predecessor  in  business.  The  complainant  is  con- 
sequently  entitled  to  a  decree;  but  as  it  has  failed  upou 
the  main  issues  in  controversy,  and  has  succeeded  only 
upon  an  issue  of  trivial  importa nce,  costs  will  not  be 
allowed." 

Case  No.  7.  Kiik  v.  Du  Bois  (1891;  Pa.)  46  Fed. 
486. 

The  master  reported  nominal  damages  only,  and  costs 
against  defendant.  Aeheson,  J.,  said:  '^The  master, 
who  was  perfectly  familiar  with  the  course  of  tlie  liti- 
gation  as  conductod  before  him,  has  included  in  his 
finding  the  allowance  of  fuU  costs  to  the  plaintiíT,  and  I 
am  disposed  to  adopt  his  rocommendation  in  tliat  rej^ard. 
Let  a  final  decree  be  drawn  in  accordance  Avith  the  mas- 
ter's  report."     See  Du  Bois  v.  Kirk,  post. 

Case  No.  8.  Williaines  v.  [McNcoly  ílSOí):  E.  1>.  Pa.) 
77  Fed.  894. 
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Plaintiff  endeavored,  biit  failed,  to  show  an  estab- 
lished  license  fee,  and  henee  the  master  reported  nominal 
damages  onlv.  Judge  Dallas  confirmed  the  report,  and 
saíd:  *^I  ani  of  opinión  that  the  plaintiflfs  are  entitled 
to  costs.  Kirk  v.  Du  Bois,  46  Fed.  486;  Caikins  v. 
Bertrand,  8  Fed.  755.  T^t  the  reported  form:  of  decree 
be  aceordingly  supplemented  by  adding  thereto  the 
words  *and  oosts,'  and  thereupon  the  decree  recommend- 
ed  by  the  master  will  be  entered  as  the  decree  of  the 
eourt." 

Case  No.  9.  Dobson  y.  Hartford  Carpet  Co.  (1885) 
114  T^  8.  439,  5  Sup.  Ct.  945,  31  O.  G.  787. 

The  master  reported  nominal  damages  of  six  cents  in 
eaeh  of  three  design  patent  cases,  but  the  circuit  court 
awarded  substantial  damages.  10  Fed.  385.  The  su- 
preme  court  reversed  the  decrees,  saying:  ^*The  final 
decrees  in  all  the  suits  are  reversed,  and  the  cases  are 
romanded  to  tlie  circuit  court,  with  directions  to  dis- 
allow  th(^  award  of  damages  in  each  suit,  and  to  award 
six  cents  damages  in  each,  and  to  allow  to  the  defend- 
ants  a  recovery  in  each  case  for  their  costs  after  inter- 
locutory  decree,  and  to  the  plaintiff  in  each  case  a 
recovery  for  its  costs  to  and  including  interlocutory 
decree.'' 

Case  Xo.  10.  Dobscm  v.  Dornan  (1886)  118  U.  S.  10, 
6  Sup.  Ct.  946,  35  O.  G.  750. 

Ilere.  as  in  the  preceding  case,  the  circuit  court  had 
awarded  substantial  damages  for  infringement  of  a  de- 
sign patent,  and  the  supremo  court,  following  Dobson  v. 
Hartford  Carpet  Co.,  reversed  the  decree,  and  directed 
that  plaintiff  Ix*  givon  costs  to  and  including  interlocu- 
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tory   decree,   aud   defendaut   c-osts  after   interlociitory 
decree. 

Case  No.  11.  Keystone  Mfg.  Co.  v.  Adaiiis  (1894) 
151  U.  S.  139,  14  Sup.  Ct.  295. 

The  circiiit  court  (41  Fed.  595)  entered  a  decree  for 
substautial  damages  and  costs.  The  supreme  court 
found  the  patent  valid  and  infringed,  but  reversed  the 
decree  as  to  damagef?,  and  directed  that  *'the  costs  in 
this  court  be  paid  by  the  appellee ;  and  this  cause  is  re- 
manded,  with  directions  to  enter  a  decree  for  nominal 
damages,  with  costs." 

Case  No.  12.  Du  Bois  v.  Kirk  (1895)  158  U.  S.  58,  15 
Sup.  Ct  729. 

The  decree  in  Kirk  v.  Du  Bois,  46  Fed.  480,  was  af- 
firmed,  the  court  saying:  "Plaintiíf  was  awarded  full 
costs  in  the  court  below,  notwithstanding  that,  in  the 
report  of  the  master  and  in  the  final  decree,  he  was 
awarded  only  nominal  damages.  *  *  *  In  this  case 
we  sustain  the  action  of  the  court  below  both  as  to  the 
interlocutory  and  final  decree,  and,  as  costs  in  equity 
and  admiralty  cases  are  within  the  sound  discretion 
of  the  court,  we  do  not  feel  inclined  to  disturb  this 
decree  in  awarding  full  costs  to  the  plaintitf/'  The 
court  also  said :  "If  an  appeal  be  taken  from  a  decree 
upon  the  nierits,  and  such  decree  be  affirmed  with  re- 
spect  to  the  merits,  it  will  not  be  reversed  upon  the 
question  of  costs." 

See  ante,  §  44,  "^laster's  Fees  Between  Parties." 


CHAPTES  ZXn. 

TRADE-MARK  CASES. 

§76.  Jurisdiction. 

(a)  Statutes. 

(b)  Decislons. 
77.  Decislons  on  Costa. 

§  76.     Jurisdiction— (a)   Statutes. 

Kegistration  Act  1881,  §  7  (21  Stat.  502) :  "That  reg- 
istration  of  a  trade-mark  shall  be  prima  facie  evidence 
of  ownership.  Any  person  who  shall  reproduce,  counter- 
feit,  copy,  or  colorably  imítate  any  trade-mark  regis- 
tered  under  this  act,  and  affix  the  same  to  merchandise 
of  substantially  the  same  descriptive  properties  as  those 
described  in  the  registration,  shall  be  liable  to  an  action 
on  the  case  for  damages  for  the  wrongful  use  of  said 
trade-mark  at  the  suit  of  the  owner  thereof ;  and  the  par- 
ty  aggrieved  shall  also  have  his  remedy,  according  to  the 
course  of  equity,  to  enjoin  the  wrongful  use  of  such 
trade-mark  used  in  foreign  commerce  or  commerce  with 
Indian  tribes,  as  aforesaid,  and  to  recover  compensation 
therefor  in  any  court  having  jurisdiction  over  the  person 
guilty  of  such  Avrongful  act;  and  courts  of  the  United 
States  shall  have  original  and  appellat^  jurisdiction  in 
such  rases,  without  regard  to  the  amount  in  controversy.'* 

Soc.  10:  "That  nothing  in  this  act  shall  prevent, 
lessen,  impeach,  or  avoid  any  remedy  at  law  or  in 
equity  which  any  party  aggrieved  by  any  wrongful  use 
of  any  trade-mark  might  have  had  if  the  provisions  of 
this  act  had  not  been  passed." 
(374) 
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§  76b.     Decisions. 

Case  No.  1.  Gloíin  v.  Oswáld  (1894;  xAIinn.)  65  Fed. 
151. 

Judge  Nelson  held:  "The  statute  of  1881,  whicli 
gives  theni  the  right  to  commence  a  suit  without  alleging 
the  amount  in  controversy,  was  not  repealed  by  the 
statutes  of  1887  and  1888,  which  inake  it  necessary,  in 
order  to  givo  jiirisdiction  to  the  United  States  circiiit 
court,  that  the  amount  involved  be  |2,000." 

Case  No.  2.  Draper  v.  Skerrett  (1902;  E.  D.  Pa.)  116 
Fed.  206. 

Judge  Arehbald  said :  "The  question  of  jurisdiction 
has  been  raised,  and  is  therefore  the  first  to  be  disposed 
of.  If  this  were  a  suit  for  the  infringement  of  a  regis- 
tered  trade-mark,  under  the  statute  (Act  March  3,  1881; 
21  Stat.  502),  the  court  would  have  jurisdiction,  with- 
out regard  to  the  amount  in  controversy  (section  7) ; 
but  as  it  stands,  whatever  is  required  to  give  jurisdiction 
niust  appear  (Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 
Case  Co.,  179  U.  S.  665,  21  Sup.  Ct  270,  45  L.  Ed.  365). 
It  is  to  be  remembered,  however,  in  the  present  instan  ce, 
that  the  plaintiff  proceeds  for  the  purpose  of  protecting 
his  trade-name;  and  it  is  the  valué  of  that  ñame,  as 
measured  by  the  damages  to  it,  not  only  present,  but 
prospective,  which  determines  the  amount  in  contro- 
versy. This  the  plaintiff  avers  in  the  bilí  to  be  above 
the  sum  of  ?2,000,  and  I  think  the  claim  is  sustained 
by  the  evidence.  The  trade  per  year  taken  away  by  the 
defendants,  if  not  restrained,  would  soon  exceed  that 
sum,  if  it  does  not  now  do  so,  and,  as  already  intimated, 
that  is  the  real  guide.     The  damages  to  be  awarded  for 
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tlie  injury  already  ¡uflicted  are  merely  incident  to  the 
general  relief  prayed  for,  and  do  not  control  the  ques- 
tion.'' 

§  77.     Becisions  on  costs. 

8(»e,  also,  §  23,  '*Cost  of  Models,  Drawings,  etc."* 

Case  No.  1.  ilcLcan  v.  Fleming  (1877)  96  U.  S.  245, 
13  O.  G.  913. 

There  was  a  decree  in  the  circuit  court  for  an  aceoiint 
and  injunction,  and  a  reference  and  a  report,  to  which 
excei)tions  were  taken  and  overruled,  and  final  decree 
entered  for  |7,399.35.  One  of  the  errors  assigned  on 
app(»al  was  directed  to  the  allowance  of  costs.  The  sii- 
preine  court  reversed  the  decree  as  to  the  accounting, 
on  the  ground  of  complainant's  long  delav,  but  heUl 
that  an  "injunction  was  properly  granted  to  prevent  in- 
fringenient  snbsequent  to  the  filing  of  the  bilí  of  coni- 
l)lainant";  that,  "infringement  having  been  proven, 
showing  that  the  injunction  was  properly  ordered,  he 
is  entitlefl  to  the  costs  of  the  circuit  court;  but  the  de- 
cree  for  an  account  and  for  the  supposed  gains  and 
profits  being  erroneous,  the  respondent,  as  appellant,  is 
entitled  to  costs  in  thia  court."  The  decree  was  affirmed 
as  to  the  injunction  and  costs,  but  reversed  as  to  the 
account,  etc.,  wlth  costs  in  supreme  court  to  appellant. 

Case  Xo.  2.  Sawyer  v.  Kellogg  (1881)  9  Fed.  601. 

There  was  a  niotion  to  strike  from  the  decree  the 
clauses  which  directed  an  accounting  and  costs,  on  the 
ground,  first,  that  defendant  was  merely  a  packer  of 
the  infringing  articles  for  another,  who  put  them  on 
the  niark(»t,  while  defendant  himself  niade  no  sales;  and. 
second,  the  delay  in  bringing  suit. 
(376) 
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Judge  Nixon  said:  '^\s  to  the  matter  of  oosts.  \Ve 
find  nothing  in  tliis  case  to  take  it  out  of  the  ordiiiary 
rule  that  a  decree  for  an  infringement  and  aii  injunction 
carries  costs.  The  only  reason  suggested  by  the  couiisel 
for  the  defendant  was  that  no  demand  was  made  before 
suit  that  the  defendant  should  cease  to  use  the  label. 
We  have  never  understood  that,  in  such  cases,  a  demand 
was  necessary,  ñor  that  an  infringer,  who  stoutly  cou- 
tests  the  suit  to  the  end,  should  be  relieved  froui  the 
payment  of  the  costs  which  have  been  incurred  in  con- 
^:equence  of  his  wrongdoing  and  his  litigation." 

Case  No.  3.  Menendez  v.  Holt  (1888)  128  U.  S.  514. 
9  Sup.  Ct.  143. 

It  appears  that,  because  of  complainant's  delay,  he 
was  refused  an  accounting,  but  was  decreed  an  injunc- 
tion  and  costs.  In  the  circuit  court  (Holt  v.  Menendez, 
23  Fed.  869)  Judge  Coxe  said: 

"In  endeavoring  to  reach  a  just  result,  the  court 
should  not  overlook  the  fact  that  the  delay  in  commen- 
cing  the  suit  was  unreasonable,  and  that  some  of  the 
evils  of  which  the  complainants  complain  are  attributed 
to  their  ow^n  laches  in  this  regard.  The  fact  seems  tu 
bring  the  case  within  the  doctrine  of  McLean  v.  Fleming, 
96  U.  S.  245.  There  should  be  a  decree  in  favor  of  the 
complainants  for  an  injunction,  with  costs." 

The  supreme  court  say :  "Delay  in  bringing  suit  there 
was,  and  such  delay  as  to  preclude  recovery  of  damagos 
for  prior  infringement ;  but  there  was  neither  conduct 
ñor  negligence  which  could  be  held  to  destroy  the  right 
to  prevention  of  further  injury.  The  decree  of  the  cir- 
cuit court  will  therefore  be  aflfirmed.^' 
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C'ase  Xo.  4.  Lo  Page  Co.  v.  Kussia  Ceinent  Co.  (1892) 
2  C.  C.  A.  555,  51  Fed.  941  (at  law). 

Tliere  was  a  veidict  and  judgment  thereoii  for  f 8,000. 
The  appellaíe  court  held  that  there  was  no  continuando 
as  to  sales,  and  under  the  pleadings  plaintiff  could  prop- 
erly  prove  only  ono  actual  sale.  Its  order  was :  "Judg- 
ment reversed,  with  costs,  and  case  remanded  to  tlie 
circuit  cüurt,  with  directions  to  enter  judgment  for  tbe 
plaintiíT  below  for  nominal  damages  and  costs  of  tbat 
court,  if  plaintiflf  below  so  elects;  otherwise,  to  set  aside 
the  verdict,  and  take  further  proceedings  not  inconsis- 
tent  with  the  opinión  of  this  court." 

(\ise  No.  5.  George  v.  Smith  (1892)  52  Fed.  830. 

Defendant  sold  one  dozen  cans  of  salmón,  branded 
**Epicure,"  to  test  the  question  of  theír  right  to  the  use 
of  the  mark.  Judge  Coxe  ordered  a  decree  for  injunc- 
tion,  with  costs,  saying  "that,  if  defendant's  statement 
of  the  ainount  of  sales  was  correct,  there  is  no  occasion 
f(»r  serviccs  of  a  master." 

Case  No.  0.  (Mark  Thread  Co,  v.  Armitage  (1895)  67 
Fed.  896. 

The  bilí  sought  to  restrain  the  use  of  the  ñame  "The 
William  Clark  Company,"  or  "Clark,"  or  "Clark's 
N-E-W,"  in  connection  with  spool  cotton.  Judge  Coxe 
granted  the  injunction  restraining  the  use  of  "Clark'^ 
or  "Clark's"  in  connection  with  thread  made  by  "The 
William  Clark  Company,"  but  said:  "The  letters  ^N. 
E.  W.'  are  chieflv  mischievous  in  connection  with  the 
word  ^Clark's';  thoir  use  at  this  time  need  not  be  re- 
strained.  As  the  complainant  has  succeeded  only  in 
l)art,  it  should  not  recover  costs." 
(378) 
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Case  No.  7.  Sam,e  case,  on  appeal  (1896)  21  C.  C.  A. 
178,  74  Fed.  936. 

The  court  said :  "The  decree  of  the  circuít  court  in 
favor  of  the  complainant,  so  far  as  the  decree  was  ren- 
dered,  is  sustained,  but  the  cause  is  remanded  to  that 
court,  with  instructions  to  enter  a  decree,  with  costs  of 
this  court,  which  shall  also  enjoin  against  the  use  of 
the  letters  ^N-E-W,'  in  accordance  with  this  opinión." 

Case  No.  8.  Báss,  Ratcliff  &  Qretton  v.  Guggenheimer 
(1895)  69  Fed.  271. 

The  defendants,  in  good  faith,  printed  labels  upon  the 
order  of  a  bottling  company.  About  four  years  after- 
wards  they  were  notified  by  complainant  of  the  infringe- 
ment,  and  at  once  offered  to  surrender  the  lithogi'aphic 
stone  from  which  the  labels  had  been  printed,  and  prom- 
ised  to  print  no  more  of  them. 

Judge  Morris  said:  "It  was  a  sound  rule  *  *  ♦ 
that,  where  a  complainant  had  already  obtained,  before 
entering  suit,  by  the  prompt  acquiescence  of  the  defend- 
ant,  all  that  an  injunction  can  give  him,  he  should  not 
recover  costs.  I  think  the  present  is  a  case  proper  for 
the  application  of  this  rule.  The  decree  will  provide 
that  each  party  shall  pay  their  ow^n  costs." 

Case  No.  9.  City  of  Carlsbad  v.  Schultz  (1897)  78  Fed. 
469. 

Judge  Coxe  held  that  complainants  had  "not  made 
a  case  for  an  accounting,"  but  were  entitled  to  a  decree 
for  injunction;  and  "it  would  seem  that  the  complain- 
ants are  entitled  to  costs." 

Case  No.  10.  Saxlehner  v.  Eisner  &  Mendelson  Co. 
(1898)  88  Fed.  61. 
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Tliere  were  four  cast^.  In  that  agaiust  tlie  bottlers 
of  mineral  waters  ("Hunjadi  Janos"),  there  was  a  de- 
cree  for  accoant,  the  question  of  coets  to  be  reserved 
uotil  tínal  decree;  of  those  against  retailers,  one  bilí  was 
dismissed  without  costs;  and  as  to  the  other  two,  Judjrc 
Shipmau  said:  "Their  sales  were  probably  not  lar*ie 
enough  to  justify  the  expense  of  taking  an  aecount,  Imt 
there  should  be  iu  eaeh  case  an  injunctiou  against  a 
ísale  of  Malvas  water  as  and  for  the  Janos  water  of  the 
coniplainant,  without  costs." 

Case  Xo.  11.  Colgate  v.  Adams  (1898)  88  Fed.  899. 

There  does  not  seeni  to  have  been  a  praver  for  dam- 
ages  or  aceounting,  and,  in  ordering  a  decree,  Judge 
Grosscup  Síiid:  '*The  defendants  ínsist  that  complain- 
ants  are  entitled  to  no  injunction  by  reason  of  abandon- 
ment.  This  contention  finds  no  siitisfactory  support 
either  in  the  proven  facts  or  the  law.  A  decree  may  he 
drawn  for  an  injunction  only,  and  costs." 

Case  Xo.  12.  Lever  Bros.  Boston  Works  v.  Sniith 
(1902)  112  Fed.  998. 

Judge  Townsend  said :  "In  view,  however,  of  the  fact 
that,  prior  to  this  suit,  defendant  had  discontinued  the 
use  of  the  more  objeotioníible  labels,  and,  further,  in  view 
of  the  limited  amouut  of  the  present  infrinííeuient,  no 

costs  shoiild  be  allowed  against  defendant," 


CHAPTER  XXin. 

COPYRIGHT  CASES. 

Kev.  St.  >í  G29 :  "The  circuí t  courts  sliall  liave  original 
jurisdictiou,  as  follows:  ♦  *  *  Xlnth.  Of  all  suits 
at  law  or  in  equity  arising  imder  the  pateiit  or  copyright 
laws  of  the  United  States." 

Section  972:  "In  all  recoveries  under  the  copyright 
laws,  either  for  damages,  forfeitures,  or  penalties,  fnll 
costs  shall  be  allowed  thereon." 

Sec.  4970.  "The  circuit  courts,  and  district  courts 
having  the  jurisdiction  of  circuit  courts,  shall  have  I)Oav- 
er,  upon  bilí  in  equity,  filed  by  any  party  aggrieved,  to 
grant  injunctions  to  proveut  the  violation  of  any  right 
secured  by  the  hiAvs  respectiug  copyrights,  according  to 
the  course  and  principies  of  courts  of  equity,  on  siích 
ternis  as  the  court  niav  deem  reasonable." 

(3S1) 
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15aker,  J.,  said :  "As  the  complainant  was  fuUy  jus- 
tified  in  luoving  against  the  defendant  and  its  general 
nianager,  it  is  entitled  to  costs  witli  a  modérate  allow- 
auce  for  its  solioitor's  fees.  Días  v.  ilerle,  2  Paige  (lí. 
Y.)  494.  An  ordei*  may  be  prepared,  adjudging  the 
Aiuerieau  Strawboard  Conipanv  aud  C.  D.  Macv,  its 
general  nianagcr,  guilty  of  conteiupt  in  disobeying  the  in- 
junetion  heretofore  granted,  and  assessing  a  fine  against 
theni  of  two  hvmdred  and  fifty  dollars,  to  be  paid  to  the 
ch^k  of  the  conrt  for  the  use  of  the  complainant,  to- 
gether  with  the  costs  of  this  proceeding,  to  be  taxe<l." 

Case  No.  5.  Ilennossey  v.  Budde  (1897;  S.  D.  N.  Y.) 
82  Fed.  541. 

Judge  Laconibe  said:  "As  the  case  stood  when  it  was 
sent  to  the  leferee,  there  was  such  a  conflict  of  evidenee 
on  the  face  of  the  affidavits  that  complainant  was  not 
entitleii  to  an  order  punishing  the  defendants,  or  either 
of  theni,  for  contempt.  Had  the  matter  stopped  there, 
th(*  application  would  have  been  denied,  witliout  costs. 
líoping,  however,  to  make  out  a  case  of  violation  of  the 
injunction,  complainant  procetnled  to  the  reference,  and, 
if  nnsuccessful,  shoiild  pay  the  costs  thereof. 

"Before  the  referee,  complainant,  irrespective  even  of 
Duffy's  to^timony,  niade  out  a  prima  facie  case,  l>ut 
upon  all  material  points  defendants'  witnesses  flatly 
contriulicted  those  called  by  the  complainant,  and  the 
court  Sí^'S  no  reason  to  overrule  the  conclusions  of  the 
referee,  who  saw  the  witnesses  and  heard  their  testi- 
mony.  Tlie  objections  to  report  are  overruled,  report 
confirniied,  and  order  to  that  effect  entered,  providing 
that  complainant  pays  the  referee's  fees  and  expenses 
(3S4) 
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of  the  reference.     Keferee's  fee  is  fixed  at  seventy-five 
doUars." 

Case  Xo,  6.  Economist  Furnace  Co.  v.  Wrought-Iron 
Ranoe  Co.  (1898;  Ind.)  86  Fed.  1010. 

Jiidge  Baker  said:  "The  complainant  was  fuUy  jus- 
tified  in  iiioving  against  the  defendants  for  contompt, 
and  it  is  eutitled  to  its  eosts,  and  a  reasonable  allowance 
for  solícitor's  fees  and  other  expenses  incurred  in  pro- 
teeting  itself  from  the  wrongful  invasión  of  its  rights 
by  the  defendants.  Indianapolis  Water  Co.  v.  Ameri- 
can Strawboard  Co.,  75  Fed.  972.  An  order  may  be  pre- 
pared  adjudging  the  Wrought-Iron  Bange  Co.,  James  K. 
Dick,  its  manager,  A.  B.  Maupin,  BoIIie  De  Witt,  Harry 
Middleton,  and  F.  Van  Camp  guilty  of  contempt  in  dis- 
obeyiug  the  restraining  order  heretofore  granted,  and 
assessing  a  fine  against  them  of  five  hundred  dollars,  to 
be  paid  to  the  clerk  of  this  court  for  the  use  of  the  com- 
plainant, together  with  the  costs  of  tliis  proceeding,  to 
be  taxed." 

(385) 
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COSTS  IN  ADMIRALTY  CASES.* 

Case  No.  1.  Shaw  v.  Thompson  (1845;  S.  1).  N.  Y.) 
Ole.  144,  Fed.  Cas.  No.  12,726. 

Judge  Betts  said:  "A  court  of  admiralty,  in  exer- 
cising  its  discretion  in  the  disposition  of  the  costs  of 
suit,  will  look  to  the  substantial  rights  and  equities  be- 
tween  the  parties,  rather  than  to  the  mere  result  of  the 
litigation.  The  Martha,  1  Blatchf.  &  H.  151,  Fed.  Cas. 
Xo.  9,144;  Bingham  v.  Cabhot,  3  Dalí.  34;  [The  Part- 
ridge]  1  Hagg.  Adm.  81;  Dunlap,  Adm.  Pr.  102.  And 
costs  may  properly  be  withheld  from  both  parties,  wlien 
neither  of  them  oífers  to  the  other  what  is  siibst^intial- 
ly  right  in  the  case." 

Case  No.  2.  Simpson  v.  Caulkins  (1849;  IS.  D.  N.  Y.) 
1  Abb.  Adm.  539,  Fed.  Cas.  No.  12,880. 

Judge  Betts  said:  ^^In  the  United  States  courts, 
costs  are  not  niatters  positively  appointed  by  law,  but 
are  allowed  in  tlie  exercise  of  a  soiind  discretion  by  the 
courts,  couformably  to  the  usages  governing  their  pro- 
ceedings.  Canter  v.  American  Ins.  Co.,  3  Pet.  319; 
T^uited  States  v.  Malek  Adhel,  2  How.  237." 

Case  No.  3.  The  Margaret  v.  The  Connestoga  (1851; 
E.  D.  Pa.)  2  Wall.  Jr.  116,  Fed.  Cas.  No.  9,070. 

♦See  Appendix.  ^or  admiralty  rules  of  circiiit  court  of  ap peáis  ín 

pccond  C'irc'\iit  rehiting  tn  costs. 
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Mr.  Justice  Grier  said:  "When  tlie  judginent  of  an 
inferior  court  is  afflrined  on  error  or  appeal,  it  is  of 
course  that  the  defendant  in  error  has  judgment  for 
costs;  biit  when  the  judgment  of  the  court  below  is 
reversed  on  writ  of  error  or  appeal,  costs  are  not  of 
course.     ♦     ♦     ♦ 

"In  equity  and  in  admiralty  there  seems  to  be  no  other 
rule  than  the  discretion  of  the  court  as  to  costs  on  ap- 
peal. So  far  as  any  rule  on  the  subject  has  been  an- 
nounced  by  this  court,  it  is  only  that  we  would  not  alloAv 
costs  on  appeal  where  new  evidence  has  been  introduced 
above  which  might  ha  ve  caused  a  different  judgnient  5f 
it  had  been  offered  to  the  court  below.  Carrigan  v. 
The  Charles  Pitman,  1  Wall.  Jr.  307,  Fed.  Cas.  No. 
2,444.  But  I  believe  it  has  been  our  usual  practice  to 
give  the  party  his  costs  here  who  obtains  the  judgnient 
of  this  court,  with  the  above  exception  onlv.  It  is  true 
the  defendant  is  not  in  default  for  the  judgment  of 
the  court  below ;  and  to  this  it  may  be  answered,  neither 
is  the  plaintiflF." 

Case  No.  4.  Karnett  v.  Luther  (1853;  Mass.)  1  Curt. 
434,  Fed.  Cas.  No.  1,025. 

Mr.  Justice  Curtis  said :  "A  court  of  admiraltv  is  a 
court  of  equity  acting  on  marine  aflfairs.  As  such,  it 
regards  and  protects  only  substantial  rights.  Merely 
nominal  claims,  which  do  not  amount  to  any  substantial 
right,  and  are  not  so  connected  with  any  substantial 
right  as  to  be  necessary  to  its  vindication,  are  not  sub- 
jects  of  relief  here.  It  is  true  that  a  claim  for  nom- 
inal damages  may  be  so  connected  with  a  substantial 
right  as  to  present  the  only  means  of  trying  and  vindi- 
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catiní»:  it;  and  in  siich  a  case,  though  the  damages  are 
nominal,  the  subject-matter  of  the  suit  may  be  import- 
ant,  and  a  fit  subject  of  litigatíon.  Cases  in  which,  by 
acquiescence  for  a  length  of  time,  an  adverse  right  may 
be  gahied,  are  of  thls  description.  And  at  the  coramon 
law,  the  prevailing  party  having  a  legal  right  to  costs, 
which  is  of  itself  ü  substantial  right,  it  is  necessary 
to  decide  claims  to  nominal  damages  upon  strict  legal 
principies,  even  where  nothing  but  a  question  of  costs 
is  involved;  but  in  the  admiralty  the  costs  are  in  the 
discretiou  of  the  C(mrt,  and  do  not  depend  upon  the 
question  whether  the  libelant  recovers  one  dollar  or 
nothing." 

Case  No.  5.  Regan  v.  The  Amaran th  (1854;  W.  I). 
N.  Y.)  30  II lint,  Mer.  3Iag.  713,  Fed.  Cas.  No,  11,664. 

Jiidge  Malí  said:  ^'Costs  in  admiralty,  though  given 
or  denied,  in  tlie  discretion  of  the  court,  are  always  to 
be  awarded  to  a  respoudent  who  succeeds  in  his  defense, 
uuless  stroug  equities  exist  to  justify  a  dillereut  course, 
The  doctrine  upon  which  I  lia  ve  dei^med  it  my  duty  to 
dismiss  the  libel  for  want  of  jurisdiction  has  been  the 
settled  law  of  this  district  for  more  than  twenty  years, 
and  the  dei'ision  of  Mr.  Justíce  Grier  was  reported  in 
1819.  l^nder  such  circumstaiices,  I  have  felt  boimd  to 
award  costs  to  the  prevailing  party." 

Case  No.  íí.  Sturgis  v.  The  Joseph  Johnson  (1860) 
20  Ketts,  I).  C.  MS.  71,  Fed.  Cas.  No.  13,576a. 

Judge  Betts  said:  ^'The  substantial  question  in  the 
])resent  ca.s<*  is  whether  it  is  loiiger  left  in  the  üniteíl 
States  courts,  at  tlie  discretion  of  the  court,  to  allot 
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costs  between  the  parties/aiid  if  now  the  puwer  is  not 
positively  limited  or  regulated  by  law.     ♦     ♦     ♦ 

"These  suggestions  will  supply  a  satisfaetory  clue  to 
the  purposes  congress  had  in  view  in  the  law  in  ques- 
tion.  It  was  to  regúlate  the  fees  and  eosts  to  be  allowed 
attorneys  in  the  federal  courts.  It  aceordingly  places 
the  law  of  eosts  to  be  taxed  and  assessed  therein  upon 
a  fixed  basis.  It  ñames  attorneys,  solicitors,  and  proc- 
tors.  They  are  the  only  officers  who  can  institute  or  de- 
fend  civil  actions  in  the  United  States  courts.     ♦   **     ♦ 

"In  my  judgment  the  provisions  of  the  statute  in  this 
respect  are  explicit  and  imperative.  It  forbids  all  tax- 
ation  of  costs  other  than  those  enumerated  upon  its 
face,  and  all  discretionary  allowances  are  prohibited  in 
unmistakable  language.  The  inhibition  covers  all  claims 
for  the  services,  and  it  is  of  no  moment,  therefore, 
whether  the  person  who  renders  the  services  oflBíciates 
as  counsel  or  proctor,  if  those  were  to  be  regarded  un- 
der  this  law  as  distinct  oflBcers,  and  performing  diflferent 
functions  in  conducting  the  business  of  the  court.'' 

Case  No.  7.  The  Liverpool  Packet  (1861;  Mas>s.  i  2 
Spr.  37,  Fed.  Cas.  No.  8,407. 

Judge  Sprague  said:  "It  is  not  the  practice  in  this 
district,  in  salvage  cases,  to  allow  counsel  fees  as  a  part 
of  the  taxable  costs.  In  the  case  of  The  Henry  Ewbank, 
1  Sumn.  400,  Fed.  Cas.  No.  6,376,  and  ih  that  of  The 
Nathaniel  Hooper,  3  Sumn.  542,  Fed.  Cas.  No.  10,032, 
an  agreement  of  counsel  is  on  file  that  cost.s  .should  be 
so  awarded.  These  costs,  therefore,  are  not  of  authoritv 
on  this  point.  The  statute  of  1853  also  dott^rniines  wliat 
the  taxable  costs  shall  be." 
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Case  No.  8.  The  David  Morris  (1871;  E.  D.  iMich.) 
1  Brown's  Adm.  273,  Fed.  Cas.  No.  3,596. 

Judge  Longyear  said :  "Upon  that  issue  the  libelant 
has  failed,  and,  instead  of  the  respectable  sum  claiined 
bvhim,  he  recovera  a  merelv  nominal  amount.  I  think, 
under  these  circumstances,  it  would  be  inequitable  to 
require  the  respondents  to  pay  his  costs.  On  the  other 
hand,  the  respondents  claimjed  a  larger  amount  fop  ex- 
penses of  repairs  than  they  were  entitled  to.  Tt  may 
have  been,  and  probably  was,  by  mistake,  but  this  does 
not  help  them  any  on  the  question  here  presented.  I 
think  they  are  not  entitled  to  costs.  Equity  and  fair, 
even-handed  justice  in  this  case  require  that  each  party 
should  be  left  to  pay  his  own  costs." 

Case  No.  9.  The  Mary  Patten  (1872;  Mass.)  2  Low- 
ell,  196,  Fed.  Cas.  No.  9,223. 

Both  vessels  were  found  to  be  in  fault  in  a  colu- 
sión in  whieh  both  were  injured.  Judge  Lowell  said: 
"Whether  the  costs,  like  the  damages,  should  be  add- 
ed  together  and  divided,  or  each  should  bear  his  own, 
seems  to  be  one  of  doubt.  Judge  Sprague  decided  that 
where  both  parties  were  in  fault,  yet,  if  one  wa.s  very 
much  the  more  so,  he  should  bear  all  the  costs.  The 
Rival,  1  Spr.  128,  Fed.  Cas.  No.  11,867.  See  The  Ce», 
3  ITagg.  Adm..  321. 

"It  is  very  diíBcult  to  flnd  any  rule  from  the  decisions, 
in  no  one  of  which  is  there  any  argument  or  reason  giv- 
en  at  the  bar  or  by  the  court.  In  the  leading  case  of 
Hay  V.  Le  Nevé,  2  Shaw,  App.  395,  costs,  as  well  as  dam- 
ages, were  divided.  So  in  The  Washington,  5  Jur. 
1067,  while  in  The  Wansfell,  1  Spinks,  271,  costs  were 
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giveu  to  lieither  party.  In  tliis  distriet  we  have  al- 
ways  followed  Hay  v.  Le  Nevé.  Judge  Davis  divided 
the  coste  in  a  case  decided  in  1832.  Sancry  v.  Farrow 
( unreported ) ,  and  in  Dimock  v.  Hathaway  (unreport- 
ed),  and  Judge  Sprague,  in  Lenox  v.  Winisimmet  Co., 
1  Spr.  160,  Fed.  Cas.  No.  8,248;  O'Neil  v.  Sears,  2 
Spr.  52,  Fed.  Cas.  No.  10,530.  I  did  so  in  The  Monti- 
cello,  1  Lowell,  184,  Fed.  Cas.  No.  9,739,  though  this 
point  is  not  reported,  and  Judge  Ijeavitt,  in  Lucas  v. 
The  Thomas  Swann,  6  ilcLean,  282,  Fed.  Cas.  No. 
8,588.  On  the  other  hand,  costs  have  been  refused  to 
both  partios  in  The  Bedford,  5  Bhitchf.  200,  Fed.  Cas. 
No.  1,216;  Foster  v.  The  Miranda,  6  McLean,  221,  Fed. 
Cas.  No.  4,977;  The  Nautilus,  1  Ware,  529,  Fed.  Cas. 
No.  10,058:  The  Favorita,  4  Ben.  132,  Fed.  Cas.  No. 
4,094.     *     ♦     ♦ 

''Returning  to  the  case  of  injury  on  both  sides,  and 
of  cross  libéis  to  recover  theni^  and  no  very  substantial 
difTerence  of  fault  or  other  equity,  there  appears  to  be 
authority  for  dividing  the  costs,  and  for  refusing  thein 
to  both  ¡larties.  The  former  practice,  which  has  al- 
ways  been  ours,  seenis  to  me  quite  consistent-with  tlio 
theory  which  divides  the  damages,  and  I  shall  adhere  to 
it  un  til  the  direct  authority  of  ah  appellate  court,  or  a 
very  decided  preponderance  of  general  practice,  shall 
be  against  it.     Decree  accordingly." 

Case  No.  10.  The  (Jomez  De  Castro  (1879;  E.  D.  N. 
Y.)  10  Ben.  540,  Fed.  Cas.  No.  5,525. 

Judge  Benedict  said:  "The  libelant,  having  failed 
as  to  the  most  part  of  the  considerable  claim  made  by 
him  against  this  vessol,  is  not  entitled  to  recover  costs.'' 
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Case  No.  11.  The  Tiger  Lily  (1882;  E.  D.  N.  Y.)  11 
Fed.  591. 

Judge  Benediet  said:  "The  complainaDt's  motion  to 
be  relieved  from  costs  must  be  denied.  The  only  ground 
for  asking  to  be  relieved  from  costs  is  that  the  libelant 
'  recovers  less  thau  the  claimant  offered  to  pay  him  be- 
fore  the  institution  of  the  suit.  But  no  tender  or  offer 
to  pay  anything  was  made  after  the  suit  was  ooni- 
menced,  and  the  case  was  strenuously  contested  upon 
the  question  of  negligence.  Upon  that  question  the 
libelant  recovers.  There  is  not  here  a  failure  to  succeed 
upon  the  principal  questions  put  in  controversy.  In 
this  case  the  libelant  succeeds  upon  all  the  issues,  but 
recovers  less  damages  than  he  claimed." 

Case  No.  12.  The  Pennsylvania  (1883;  E.  D.  Pa.)  15 
Fed.  814. 

Judge  Butler  held  that,  when  both  parties  were  at 
fault  in  a  case  of  collision,  the  costs  should  be  divided. 

Case  No.  13.  In  re  Wright  (1883;  S.  D.  N.  Y.)  16 
Fed.  482. 

Judge  Brown  said:  "When  au  action  has  beeu  uu- 
reasonably,  unjustifiably,  or  improperly  defended,  so 
that  unnecessary  expenses  have  been  incurred,  I  have 
no  doubt  a  court  of  admiralty  may,  in  its  diseretion, 
as  a  court  of  equity  may  do  in  aualogous  cases,  order 
the  costs,  or  any  part  of  them,  as  may  be  pi'oper,  to  be 
paid  personally  by  the  litigating  parties;  but  other- 
wise  I  think  the  costs  of  the  prevailing  party  should 
be  paid  from  the  fund.-' 

Case  No.  14.  The  J.  W,  Tucker  (1884;  S.  D.  N.  Y.) 
20  Fed.  129. 
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Judge  Browu  said:  "The  costs  of  tlie  tirst  libel 
should  fií'st  be  paid  out  of  the  fund,  and  tlie  residue 
should  be  divided  pro  rata  between  the  claiiiiants,  with- 
out  r^ard  to  the  dates  during  the  season  at  which  they 
accrued.  Where  there  are  various  lienors  entitUnl  to 
the  fund,  and  the  fund  is  sniall,  no  costs  ufter  the  first 
libel,  beyond  necessary  disbursemonts,  should  be  al- 
lowed  out  of  the  fund." 

Case  No.  15.  The  Wanderer  (1884;  E.  I).  La.)  '2i) 
Fed.  140. 

Judge  Pardee  said:  *'The  llbehmt  undoubtedly  be- 
lieved,  and  will  probably  always  believe,  that  he  was 
entitled  to  compensation  from  the  ship  for  his  injury, 
and  to  that  extent  the  prosecution  has  been  in  good 
faith.  ♦  *  ♦  Under  the  facts  found  in  the  case  as 
to  the  ship's  negligence,  and  these  circumstances  as  to 
costs,  it  would  seem  fair  and  just  that  the  costs  sliould 
be  taxed  to  the  claimant.  The  decree  of  the  district 
court  dismissed  the  libel,  but  decreed  no  costs.  The 
decree  of  this  court  will  be  entered  dismissing  the  libel, 
but  directing  the  claimant  to  pay  costs." 

Case  No.  16.  The  Hercules  (1884;  Mass.)  20  Fed. 
205. 

Judge  Lowell  said:  "I  adhere  to  a  remark  which  I 
made  incidentallv  in  The  Marv  Patten,  2  Ix)well,  190, 
199,  Fed.  Cas.  No.  9,223,  that  the  general  rule,  so  far  as 
there  can  be  one,  should,  in  the  absence  of  i^articular 
circumstances,  give  a  libelant  in  a  cause  of  colusión  his 
costs,  though  he  recover  but  half  his  damages,  where 
the  loss  is  all  on  one  side.  Such  has  been  the  practico 
in  the  first  and  second  circuits  of  late  years.     The  Aus- 
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tiii,  3  Ben.  11,  Fed.  Cas.  No.  663;  The  Bal  tic,  3  Beii. 
195,  Fed.  Cas.  No.  824;  The  Patterson,  3  Ben.  299,  Fed. 
Cas.  No.  10,795;  The  City  of  Hartford,  7  Ben.  510,  Fed. 
Cas.  No.  2,750;  Williams  v.  The  William  Cox,  3  Fed- 
645;  The  Excelsior,  12  Fed.  195;  The  Eleanora,  17 
Blatchf.  88,  Fed.  Cas.  No.  4,335;  The  Mary  Patten, 
2  Lowell,  196,  199,  Fed.  Cas.  No.  9,223.  This  practiee 
is  approved  in  a  considered  dictum  of  Strong,  J.,  in 
the  supreme  court,  where  he  says:  ^Doubtless  they 
[costs]  generally  follow  the  decree,  but  circumstances 
of  equity,  of  hardship,  of  oppression,  or  of  negligence 
induce  the  court  to  depart  from  the  rule  in  a  great 
variety  of  cases.'     The  Sapphire,  18  Wall.  51,  57." 

Case  No.  17.  The  Ocean  Express  (1884;  S.  D.  N.  Y,) 
22  Fed.  176. 

Judge  Brown  held  that,  as  the  libel  was  dismissed 
upon  a  defense  not  set  up  in  the  answer,  the  dismissal 
niust  be  without  costs. 

Case  No.  18.  Read  v.  The  Marinin  S.  (1886;  S.  D.  N. 
Y. )  28  Fed.  664. 

Judfice  Brown  said :  "As  the  claim  of  damaged  bales 
made  in  the  libel  is  very  largely  in  excess  of  what  has 
been  proved  upon  the  trial,  and  as  the  auctiou  sale, 
made  without  thorough  examination  of  the  cargo,  and 
the  subsequent  claim  to  hold  the  vessel  Hable  for  all 
the  allefred  loss,  seom  to  me  unreasonable  and  unjusti- 
f5al)le.  and  practically  forced  the  master  to  leave  the 
ví^ssel  in  custody  at  much  expense,  no  costs  should  be 
allowed.'' 

Case  No.  19.  Flake  v.  The  Jofferson  (1887;  E.  D. 
Tex.  I  .31  Fed.  489. 
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•Jiidge  Pardee  said:  "The  libelauts  and  interveners, 
not  having  fully  presen ted  their  case  (pleadings  and 
evidence)  until  after  the  appeal  to  this  court,  ought 
not  to  recover  eosts." 

Case  No.  20.  Phelps  v.  The  Stelvio  (1888;  E.  Ih  X. 
Y.)  34  Fed.  431. 

Judge  Benedict  said:  "Upon  the  question  of  costs 
I  remark  that  it  is  plain  that  the  claim  of  $20,000  put 
forth  in  the  libel  was  excessive.  The  recovery  is  little 
over  |500.  *  ♦  ♦  jj^t  the  exceptions  be  overruled, 
and  a  decree  entered  in  favor  of  the  amount  reported 
by  the  commissioner,  without  costs." 

Case  No.  21.  Chamock  v.  The  Cassius  (1890;  E.  I). 
La.)  41  Fed.  367. 

Judge  Pardee  said:  "The  judgment  of  the  district 
court  was  that  the  libelant  should  recover  from  claim- 
ant  these  eighty-three  bundles,  subject  to  govemment  du- 
ties,  but  not  warehouse  charges,  and  that  the  costs  of  the 
district  court  should  be  divided  between  the  libelant  and 
the  claimant.  The  libelant  appealed  from  that  judg- 
ment, and  thereby  opened  the  whole  case.     *     ♦     ♦ 

"It  may  be  that  section  968,  Rev.  St.,  providing  that, 
wiiere  'a  libelant,  upon  his  own  appeal,  recovers  less 
than  the  sum  or  valué  of  three  hundred  doUars,  exclu- 
sive of  costs,  he  shall  not  be  allowed,  but,  at  the  dis- 
cretion  of  the  court,  may  be  adjudged  to  pay,  costs,'  re- 
lates to  all  the  costs  affected  by  the  appeal.  For  these 
reasons  it  is  ordered,  adjudged,  and  decreed  that  tln? 
libelant,  Ueury  Charnock,  be  recognized  and  declared 
as  the  owner  of  eighty-three  bundles  of  cotton  ties  cr 
steainship  Cassius,  now  in  bonded  warehouse;  that  sai<l 
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libelan!  take  nothing  further  by  said  libel ;  and  that  he 
do  paj  the  costs  of  the  circuit  and  district  courts  to 
be  taxed,  and  for  which  execution  mav  issne  after  five 
days  from  signing  this  deoree." 

Case  ?ío.  22.  Kiernan  v.  The  Leonard  Kíchards 
(1890;  N.J.)  41  Fed.  818. 

Judge  Green  said:  *'If  the  owner  of  the  libeled  ves- 
sel,  by  his  defiant  course,  causes  litigation  iipon  an  ¡ssue 
entirely  distinct  from  and  not  based  upon  his  elaim  for 
limited  liability,  and  in  such  litigation  is  worsted,  it 
is  equitable  and  just  that  the  taxable  costs  thereby 
necessarily  incurred  by  his  opponent  should,  in  accord 
with  the  general  rule  and  common  practice,  be  paid  by 
him.  Tbe  Favorite,  12  Fed.  213;  Ilenry,  Adm.  296; 
Thommasen  v.  Whitwill,  12  Fed.  891." 

Case  No.  23.  Mellor  v.  Cox  (1891;  S.  C.)  4G  Feíl.  662. 

See  ante,  c.  15,  "Attorney's  Docket  and  Deposition 

'ees. 

Case  No.  24.  Healy  v.  Cox  (1891;  S.  C.)  46  Fed.  663. 
See  ante,  c.  lo,  **Attorney's  Docket  and  I>epo8¡tion 
Fees." 

Case  No.  25.     Forace  v.  Salinas  (1892;  S.  C. )  50  Fed. 

284. 

Judge  Sinionton  said:  *^In  law  cases,  costs  consti- 
tute  the  penalty  ¡tro  falso  clamor e,  They  inevitably  fol- 
low  the  verdict  or  decisión.  In  this  court,  as  in  equity, 
they  do  not  necessarily  fall  on  the  losing  party,  and  are 
altogether  within  the  discretion  of  the  court.     •     •     • 

*^The  main  issue  was,  was  all  this  claim  for  general 
average  a  fraud?  This  issue  has  been  decided  in  favor 
of  the  libelant.  Tlie  amount  of  his  claim  was  dimin- 
(396) 


COSTS  IN  ADMIRALTY  CASES.      [Ch.  25 

isheii  for  want  of  evidenco  which  could  satisfv  the 
court.  Tliere  is  an  atmosphere  of  suspicion  hangins: 
aroiind  cases  of  this  character  which,  resist  it  as  we 
mar,  has  its  influence.  The  libelant  has  had  the  disad- 
vantage  of  this.  I  am  not  disposed  to  burdeii  hiin  fur- 
ther.     Let  respondent  pay  the  costs." 

Case  No.  26.  The  Uinbria  (1892;  2d  Cir.)  8  C.  C.  A. 
194,  59  Fed.  489. 

The  court  Siiid:  "iHasmuch  as  the  several  decrees 
must  be  reversed,  and  a  decree  in  each  case  made  in 
conformity  with  the  principies  announced  in  The  Ala- 
bama  and  The  Gamecock,  92  U.  S.  (593,  the  appellant 
is  entitled  to  recover  the  costs  of  this  appeal.  Although 
none  of  the  libelants  appealed,  thev  are  nevertheless  en- 
titled to  a  decree  against  the  owner  of  the  Iberia  to  the 
same  exteut  as  though  thej^  had  appealed,  but  without 
costs  of  this  court.     The  Galileo,  29  Fed.  538." 

Case  No.  27.  Union  Ice  Co.  v.  Crowell  (1893;  Ist 
Cir. )  5  C.  C.  A.  49,  55  Fed.  87. 

The  court,  quoting  the  opinión  below,  said:  "Ques- 
tion  is  made  respecting  costs.  In  admiralty,  costs  are 
under  the  control  of  the  court,  and  do  not  necessarily 
foUow  the  rule  in  cases  at  law  or  suits  in  equity.  They 
are  denied  in  whole  or  in  part  to  the  prevailing  party, 
and  sometimes  are  even  allowed  to  the  losing  party,  as^ 
on  a  view  of  all  the  particulars  of  a  case,  seems  to  be 
proi)er.  In  this  case  the  reíisoning  of  Lowell,  J.,  in  The 
Mary  Patten,  2  Ix)well,  196,  199,  Fed.  Cas.  No.  9,223,  is 
cogent : 

"If  the  loss  is  all  suffered  by  one  vessel,  and  her 
owner  brings  his  libel,  he  will  recover  half  his  damages ; 
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and  there  is  no  reason  why  he  should  not,  in  general, 
recover  his  full  costs.  It  is  the  ordinary  case  of  a  pre- 
vailing  party  recovering  less  tlian  he  asks  for,  and  if 
there  has  been  no  tender  or  otTer  of  amends,  and  no 
equity  peculiar  to  the  individual  case,  it  is  according  to 
the  sound  and  reasonable  law  of  all  courts  that  he 
should  recover  costs." 

Case  No.  28.  Young  v.  The  City  of  Plorence  ( 1893 ; 
E.  D.  La.)  56  Fea.  236. 

Judge  Billings  said:  "After  the  litigation  had  pro- 
coeded  some  way,  and  the  cross  libel  had  been  fíled, 
an  amended  libel  was  filed  by  libelant,  by  which  it  ap- 
peared  that  he  had  no  legal  title  whatever  to  a  third  of 
the  boat,  but  only  a  conditional  contract  for  it.  Upon 
these  facts  appearing,  the  clainiants  excepted  to  th(^ 
jurisdiction  of  the  court  to  hear  the  case  at  the  instance 
of  the  libelant,  who  had  no  title  except  an  equitable 
title.  The  court  maintained  the  exception,  and  it  dis- 
missed  the  libel  at  the  libelantes  costs.     •     ♦     • 

"I  think,  therefore,  costs  were  rightly  adjudged,  and 
that  the  application  for  a  rehearing  and  modification 
of  the  judgment  must  be  refused." 

Case  No.  29.  In  re  Ilarris  (1893;  2d  Cir. )  6  C.  C.  A. 
320,  57  Fed.  243. 

The  court  said:  "The  appellants  contend  that  the 
district  court  erred  in  awarding  a.írainst  the  owners  the 
costs  of  the  litigation  in  which  they  conteslied,  unsuc- 
cessfully,  the  right  of  the  Insurance  company  and  of 
the  railroad  company  to  recover  anything.  This  con- 
tention  is  unsound.  The  case  of  The  Wanata,  95  U.  S. 
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600,  is  abnndant  authority  for  the  proposition  that  do- 

fending  owners  in  cases  such  as  this  are  Hable  for  costs." 

Case  No.  30.  Inman  v.  The  Lindriip   (1895;  Minn.) 

70  Fed.  718. 

Judge  Nelson  said :  "On  the  pleadings  and  proof  the 
plea  inust  be  sustained,  and  the  libel  dismissed,  for  want 
of  jurisdiction.  No  decree  can  be  made  as  to  costs. 
Each  party  is  responsible  to  the  oflScers  of  the  court 
for  costs  incurred  at  hia  instance.  Doolittle  v.  Knobe- 
loch,  39  Fed.  40,  and  cases  cited;  The  Hungaria,  41 
Fed.  112.     I^et  a  decree  be  entered  accordingly." 

Case  No.  31.  The  Horace  B.  Parker  (1896;  Ist  C\v.) 
22  C.  C.  A.  418,  76  Fed.  238. 

The  court  said:  "The  district  court  rendered  a  de- 
cree  holding  the  Parker  solely  in  fault,  and  the  claim- 
ants  appealed.  This  court,  on  January  9,  1896,  re- 
versed  the  decree  below.  and  remanded  the  cause,  with 
directions  to  enter  a  decree  dividing  equally  the  dam- 
ages  and  the  costs  in  each  court.     See  18  C.  C.  A.  406, 

71  Fed.  989.  On  February  18,  1896,  the  appellants  filed 
a  petition  for  a  rehearing,  both  upon  the  merits  of  the 
appeal  and  the  question  of  costs.     •     «     ♦ 

"Ordered,  that  whereas,  no  judge  who  concurred  in 
the  judgment  desires  that  the  petition  for  a  rehearing 
be  granted,  except  as  to  the  matter  of  costs,  the  same 
is  denied,  except  as  to  costs;  and  whereas,  both  parties 
have,  by  leave  of  court,  been  heard  on  briefa  on  the 
matter  of  costs,  it  is  further  ordered  that  the  judgment 
heretofore  entered  be  rescinded,  and  judgment  be  now 
entered  as  follows:  The  decree  of  the  district  court  is 
reversed,  and  the  case  is  remanded  to  that  court,  with 
directions  to  enter  a  decree  dividing  equally  the  dam- 
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ages  and  the  costs  in  that  court,  with  costs  for  the  ap- 
pellants  in  this  court.     73  Fed.  1022." 

Case  No.  32.  The  Ottomau  ( 1896 ;  Ist  Cir. )  20  C.  C. 
A.  214,  74  Fed.  316. 

The  court  said :  "In  conclusión,  this  court  holds  that 
both  vessels  were  in  fault,  and  that  the  damages  and  the 
costvS  of  the  district  court  should  be  divided.  The  de- 
crees  of  the  district  court  reversed,  with  costs  of  the 
circuit  court  of  appeals  for  the  appellant.  Gases  re- 
nianded  to  the  district  court  for  further  proce<?dings,  ac- 
cordiug  to  this  opinión." 

Case  No.  33.  Manegold  t.  The  E.  A.  Shores  (1897; 
K.  I).  Wis.)  79  Fed.  987. 

Judge  Seanian  said:  "In  admiralty,  as  in  equity, 
the  prevailing  party  is  generally  entitled  to  costs;  but 
they  do  not  necessarily  foUow  the  decree,  and  are  al- 
ways,  within  the  sound  discretion  of  the  court,  to  be 
allowed,  withheld,  or  divided,  according  to  the  equities 
of  the  case.  The  claimants  assert  their  right  to  full 
costs  under  tho  general  rule,  because  the  libel  was  not 
sustained  uiKín  the  primary  issue.  If  recovery  by  the 
libelante  had  depended  solely  upon  the  question  of  lia- 
bility  for  the  general  loss  on  the  cargo,  due,  proximate- 
ly,  to  the  stranding  of  the  vessel,  the  libel  would  have 
been  dismissed;  and  clearly  the  claimants  would  have 
been  the  prevailing  party.  Even  in  such  case  the  allow- 
ance  of  costs  would  not  conclusively  follow,  as  there  are 
equitable  considerations  which  should  be  taken  into  ac- 
count.  Tlie  Sappliire,  18  Wall.  51,  57.  *  *  *  Each 
l)arty  w411  bear  the  expenses  for  the  witnesses  attending 
on  its  V>ehalf,  and  each  must  pay  one-half  of  the  costs 
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for  clerk,  marshal,  and  stenographer,  no  proctor's  fees 
being  allowed.     It  is  so  ordered." 

Case  No.  34.  Herbst  v.  The  Asiatir  Prinee  (1899;  S. 
D.  N.  Y.)  97Fed.  343. 

Jiidge  Bi*own  said :  "If  a  bilí  of  ladiug  is  wrongfuUy 
withheld.  and  the  goods  go  to  the  person  who  is  legally 
or  equítably  entitled  to  them,  as  between  him  and  the 
shipper,  though  without  the  use  of  the  bilí  of  lading, 
the  shipper  siistain^  no  actual  damage,  where  there 
is  no  other  outstanding  interest  in  the  goods,  and  his 
claim  fop  a  merely  technical  irregularity  in  delivering 
them  without  the  bilí  of  lading  is  damnum  ábsque  in- 
juria. In  a  court  of  admiralty,  which  proceeds  upon 
equitable  principies,  nominal  damages  are  not  given, 
but,  as  in  equity,  a  decree  passes  for  the  defendant  in 
such  a  case,  according  to  the  substance  of  right.  Bar- 
nett  V.  Luther,  1  Curt.  436,  Fed.  Cas.  No.  1,025." 

Case  No.  35.  Munson  v.  Straits  of  Dover  S.  S.  Co. 
(1900;  S.  D.  N.  Y.)  99  Fed.  787. 

Judge  Brown  said :  ^'While  it  may  be  possible  that 
cases  may  arise  in  which  there  are  damages  that  are  the 
natural  and  proximate  result  of  a  refusal  to  refer  to 
arbitration,  I  think  that  damages  of  the  kind  here  sought 
to  l)e  recovered  are  not  of  that  character;  and  consid- 
ering  the  vast  number  of  cases  in  which  suits  have  been 
brought  in  disregard  of  a  prior  agreement  to  arbítrate, 
the  absence  of  any  reported  case  of  any  similar  claim 
for  lawyer\s  fees  as  damages  for  the  refusal  to  refer 
is  strong  evidence  that  such  claims  have  never  been  re- 
garded  as  proper  legal  damages  for  such  refusal.  Nom- 
inal damages  not  beiiig  sufficient  to  sustain  a  libel  iu 

admiralty   (Bamett  v.  Luther,  1  Curt.  434,  436,  Fed. 
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Cas.  No.  1,025 ;  Herbst  v.  The  Asiatic  Prince,  97  Fed. 
343,  345),  the  exceptions  are  sustained." 

Case  No.  36.  Munson  v.  Straits  of  Dover  S.  S.  Co. 
(1900;  2d  Cir.)  43  C.  C.  A.  57,  102  Fed.  926. 

The  eourt  held:  "In  admiralty,  as  in  equity,  it  is  in 
the  discretion  of  the  court  to  dismiss  a  suit,  where  the 
party  is  entitled  to  nominal  damages  only,  without 
costs,  as  was  done  in  this  case.  Barnett  v.  Luther,  1 
Curt.  434,  Fed.  Cas.  No.  1,025 ;  Ilerbst  v.  The  Alsiatic 
Prince,  97  Fed.  343.  The  decree  is  accordingly  af- 
firmed." 

Case  No.  37.  The  Asiatic  Prince  (1900;  K.  D.  N.  Y.) 
103  Fed.  676. 

Judge  Thomas  said:  '*The  libelant  tried  to  coerce 
tlie  claimant  to  pay  a  sum  that  was  not  due  ñor  rea- 
sonable,  and  the  claimant,  in  irritation,  failed  in  legal 
dnty.  The  result  has  been  an  unnecessary  and  trouble- 
some  litigation,  and  the  court  emphasizes  its  disap- 
proval  by  withholding  costs  from  the  libelant,  and  com- 
pelling  each  party  to  pay  the  costs  incurred  by  it." 

On  appeal  (108  Fed.  287),  the  decree  was  aflarmed, 
with  costs. 

Case  No.  38.  The  Francesco  (1902;  E.  I>.  Pa.)  118 
Fed.  112. 

Judge  McPhersou  said:  "The  libelant  objects  to  the 
entry  of  a  decree  awarding  costs  against  the  bark,  on 
the  ground  that  tlie  court  was  declared  to  be  without 
jurisdiction,  and  is  therefore  wáthout  power  to  enter 
a  decree  for  costs.  Citizens'  Bank  v.  Cannon,  164  U. 
S.  319, 17  Sup.  (^t.  89,  41  L.  Ed.  451 ;  Pentlarge  v.  Kirby, 
20  Fed.  898.  *  *  *  The  point  decided  simply  was 
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that  the  particular  form  of  action  could  not  be  sus- 
tained^  as  the  next  sentence  of  the  opinión  goes  on  to 
taay,  and  I  can  only  regret  that  mj  somewhat  careless 
use  of  the  word  ^jurisdiction'  may  have  misled  the  libel- 
antes counsel.  The  Monte  A.,  12  Fed.  336.  The  re- 
spondent  is  entitled  to  costs,  and  a  decree  to  that  eflfect 
may  be  entered/' 

Case  No.  39.  Dyer  v.  National  Steam  Nav.  Co.  (1886) 
118  ü.  S.  507,  6  Sup.  Ct  1174. 

The  supreme  court  say :  "Costs  in  admiralty,  as  well 
as  in  equity,  are  in  the  discretion  of  the  court." 

Case  No.  40.  The  Maggie  J.  Smith  (1887)  123  U.  S. 
349, 8  Sup.  Ct.  159. 

The  court  said :  "As  to  the  second  appeal  from  the 
ref usal  to  allow  interest  against  the*claimants  upon  the 
amount  of  the  stipulation  from  the  day  it  was  flled  in 
court,  and  the  costs  of  the  circuit  and  district  courts, 
it  is  sufflcient  to  say  that  the  allowance  of  such  interest 
and  costs  rested  in  the  discretion  of  the  court  below,  and 
its  action  will  not  be  disturbed  on  appeal." 

See  Appendix,  for  admiralty  rules  of  circuit  court  of 
appeals. 
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CHAPTER  XZYI. 

EPFECT  OF  TENDER,  OR  OFFER  TO  SUBMIT  TO  JUDOMENT. 

('ase  No.  1.  Lubker  v.  The  A.  H.  Quinby  (1879;  Del.) 
7  Wkly.  Notes  Cas.  509,  8  Repórter,  806,  Fed.  Cas.  No. 
8,586  (in  admiralty). 

Mr.  Justice  Stronj?  said :  "The  suflBciency  of  the  ten- 
der ¡s  iiot  coutroverted,  and  it  is  therefore  to  be  consíd- 
ered  what  its  effect  is.  I  think,  as  the  líbelant  recovera 
no  more  thau  foiir  hundred  dollars, — no  more  than  he 
might  have  had  on  the  26th  day  of  May,  1877, — he  is 
justly  char«eable  with  the  costs  that  have  accrued  since 
that  date,  beeause  they  have  beeu  needlessly  made  by 
hinr.  Such  I  iinderstand  to  be  the  general  rule  in  sal- 
vaje e{U*es  in  courts  of  admiralty.  It  is  certainly  the 
English  rule,  and,  so  far  as  the  decided  cases  show,  it 
is  the  rule  in  this  country.  It  is  suflScient  to  refer  to  a 
few  d(MÚsions,  most  of  whích  were  called  to  my  atten- 
tion  during  the  argument.  Thus,  in  the  case  of  The 
Yrouw  Margaretha,  i  C.  líob.  Adm.  103,  Sir  William 
Scott  said :  *If  a  tender  1k»  pronounced  suflScient,  the 
oonrt  will  make  tlie  party  who  refuses  such  an  oflfer 
Hable  not  only  to  his  own  costs,  but  also  to  those  of 
tlie  other  party,  if  it  shall  api)ear  that  proceedings  have 
beon  vexatioTisly  pursued.'  The  John  &  Thomas,  1 
Hagg.  Adm.  158,  note  1.  In  The  Emú,  1  W.  Rob.  Adm. 
15,  where  tlie  tender  was  held  suflflcient,  no  coats  were 
(404) 


I 


I 


I 


I 


ON  TENDER  OR  OFFER  OF  JUDÜMENT.         [Ch.  26 

given  (agaiiist  the  salvorsj,  but  the  court  said  ihat  in 
f uture,  where  a  tender  was  prouounced  for,  costs  would 
always  be  given.  In  The  Batavier,  1  Spinks,  109,  a 
tender  was  held  suñicient,  and  costs  were  adjudged 
against  the  salvors.  The  Albion,  2  Ilagg.  Adm.  180, 
note  2 ;  The  Clif  ton,  3  Hagg.  Adm.  124.     *     *     ♦ 

"I  shall  decree  against  respondent  the  sum  of  four 
hundred  dollars,  together  with  sixty-three  dollars  costs, 
and  I  shall  direct  that  the  costs  of  this  api)eal,  and  all 
costs  made  since  May  26,  1877,  be  paid  by-thc  lihelant. 
Decree  accordingly." 

Caso  No.  2.  The  Sebastian  Bach  (1882;  E.  D.  Pa.) 
12  Fed.  172. 

Judge  Butler  said:  "Althoiigh  the  compensation  for 
towing  is  included  in  the  suit,  the  only  subject  of  con- 
troverey  is  the  one  discussed.  The  respondent  has  at 
all  times  been  willing  to  pay  this  compensation,  and  tlie 
libelant  has  so  understood.  It  is  not  vc^y  iininn-tant 
whether  a  technical  tender  was  made  or  not.  It  was 
the  demand  for  alleged  detention,  alone,  that  c;uised  the 
litigation.  While,  therefore,  the  libelant  niust  have  u 
descree  for  the  towage,  the  respimdent  should  have  costs. 
He  has  sncceedcnl  as  n^spects  the  only  sul)je(t  in  con- 
troversy.'' 

Case  No.  3.  Duquesne  Nat.  Bank  v.  Mills  (1ní<3;  W. 
D.  Pa.)  22  Fed.  611. 

Judge  Acheson  said:  **It  was  held  in  McCoy  v. 
Lougherj-,  11  Phila.  (Pa.)  302  (per  Ludlow,  P.  J.),  that 
if  the  defendant  in  a  scire  facias  pay  tlie  debt  and  inter- 
'*st  before  plea  pleaded  or  demurrer  joined,  there  can 
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be  no  judgiiieut  against  the  defendant  for  costs.  That 
seeiiis  to  be  a  well-considered  case,  and  the  principie 
there  maintained  would  defeat  the  judgment  sought  in 
this  case,  for  here  the  debt  and  interest,  and  all  costs 
save  those  upon  alids  fi.  fa.  No.  19,  May  term,  1882, 
were  paid  before  the  present  proceeding  was  instituted." 

Case  No.  4.  The  Pennsylvania   (1884;  S.  D.  N.  Y.) 
22  Fed.  208. 

Judge  Brown  said :  "The  oflfer  to  pay  the  bilí  at  once 
if  the  owners  of  the  Dickson  would  permit  the  Penn- 
sylvania to  come  alongside  in  order  to  test  the  possi- 
bility  of  the  propeller's  touching  the  Dickson,  as  al- 
leged,  was,  it  seems  to  me,  a  request  that,  under  the 
circumstancos,  might  reasonably  have  been  acceded  to. 
I  canuot  for  a  moment  question  that  it  was  made  in 
good  faith;  and  as  I  find  that  the  propeller  did  strike 
the  Dickson,  I  think  this  test,  if  permitted,  would  have 
led  to  an  immediate  settlement  of  the  claim,  and  have 
rendered  this  suit  unnecessary.  While  I  feel  compelled 
to  find  in  favor  of  the  libelants,  I  cannot,  therefore,  al- 
low  costs." 

Case  No.  5.  The  Kossend  Castle  (1887;  S.  D.  N.  Y.) 
30  Fed.  462. 

Judge  Brown  said:  "A  tender  and  payment  into 
court  constitute  an  admission  that  the  amount  tendered 
is  due,  and  is  a  continuing  oflfer,  which  can  be  availed  of 
at  any  time.  [Birks  v.  Trippet]  1  Saund.  33,  note  2; 
Snow  V.  Miles,  3  Cliflí.  608,  Fed.  Cas.  No.  13,146;  The 
Walter  W.  Pharo,  1  Lowell,  437,  438,  Fed.  Cas.  No. 
17,124 ;  Becker  v.  Boon,  61  N.  Y.  317,  322 ;  Murray  v. 
Bethune,  1  Wend.  191 ;  Slack  v.  Brown,  13  Wend.  390. 
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Rule  72  of  this  court,  which  requires  that  a  tender,  to 
be  of  any  avail,  shall  be  deposited  in  court  to  abide  its 
order  or  decree,  was  designed  to  adopt  to  that  extent 
the  common-law  practice,  instead  of  the  looser  practice 
countenanced  to  some  extent  in  otlier  courts  of  admir- 
alty.  2  Parsons,  Shipp.  &  Adm.  484.  The  libelant  is 
therefore  entitled  to  the  sum  deposited  in  court,  for  his 
principal,  interest,  and  costs,  less  the  costs  of  the  claini- 
ant  from  the  time  of  the  tender." 

Case  No.  ü.  Hillard  v.  Tlie  Good  Hope  (1889;  E.  D. 
N.  Y.)  40  Fed.  608. 

Judge  Benedict  said :  "The  statement  of  the  answer 
is  that  the  valué  of  the  services,  with  the  libelantes  ac- 
crued,  taxable  costs,  does  not  exceed  the  sum  of  eighty 
dollars,  which  sum  the  claimants  deposited  in  court; 
but  how  much  was  tendered  for  services,  or  how  much 
for  costs,  nowhere  appears.  For  aJl  that  appears,  ten 
dollars  may  have  been  tendered  for  services,  and  sev- 
enty  dollars  for  costs.  In  order  to  make  the  payment 
into  court  available,  the  sum  paid  in  for  services  should 
have  been  stated.  Let  a  decree  be  entered  for  the  sum 
of  fifty  dollars,  and  the  costs  of  the  cause,  to  be  taxed." 

Case  No.  7.  Wilcox  v.  Richmond  &  D.  R.  Co.  (1892; 
4th  Cir.)  3  C.  C.  A.  73,  52  Fed.  264. 

The  court  say :  "The  answer  admits  that  the  defend- 
ant  declined  to  guaranty  a  connection  in  time,  alleges 
the  plaintiff's  refusal  to  take  the  train,  sets  up  a  tender 
of  the  money  in  return,  made  at  the  time  and  before  suit, 
and  renews  the  tender  in  court,  and  proffers  judgment 
for  the  principal  sum,  all  in  accordance  with  the  prac- 
tice in  the  state  courts  of  South  Carolina.     The  tender 

(407) 


Ch.  26]         ON  TENDER  OR  OFFER  OF  JÜDGMEXT. 

haviug  been  admitted,  tliere  was  no  error  ¡u  the  instnic- 
tion  of  the  court  below  to  the  jui'y  to  find  for  the  plain- 
tiíT  the  sum  of  one  huiidred  and  ninety-five  dollars, 
without  interest  or  costs." 

(\ise  No.  8.*  Lowoll  Mf<r,  Co.  y.  Whittall  (1895;  Mass.) 
71  Fed.  515. 

Jnd<;o  Putnam  said:  ''Before  this  suit  was  broiiiíht, 
the  respomlent,  who  is  not  shown  to  liave  prooeeded 
willfully,  and  who  immediately,  on  being  advisetl  of 
complainant's  patent,  submitted  to  it,  as  we  bave  al- 
ready  stated,  ofifered  to  pay  complainant  one  penalty 
of  two  hundred  and  fifty  dollars.  As  we  think  this 
is  all  which  can  be  recovered,  and  as  the  defendant, 
before  suit  was  brought,  made  a  direct  offer  to  pay 
that  sum,  and  submitted  to  the  patent,  the  complainant 
is  not  equitably  entitleil  to  costs." 

Case  No.  9.  The  Glencairn  (1897;  Or.)  78  Fed.  379. 

Judge  Bellinger  said:  *'I  am  of  the  opinión  that 
the  amount  tonderíHl  by  tlie  claimant  and  paid  into 
court  is  all  that  libelant  is  entitled  to  recover,  and 
that  the  claimant  is  entitled  to  his  costs,  and  to  this 
effect  will  be  the  decree.  A  decree  will  be  prepared 
and  entered  in  accordance  with  this  opinión." 

Case  No.  10.  Edward  Hiñes  Lumber  Co.  v.  Chamber- 
lain  (1902;  7th  Cir.)  55  C.  C.  A.  236,  118  Fed.  716. 

The  court  said:  '*This  is  not  a  case  where  libelant 
could  have  recovered  costs,  coming  into  court  appealing 
to  tlie  conscience  of  the  court  to  allow  him  what  he 
had  actually  earned,  while  admitting  that  he  had  not 
fulfilled  his  contract.  We  think  the  libelant  should 
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have  accepted  the  tender  made  on  the  heaviuj?  as  a 
settlement  of  the  case,  and  made  no  further  eosts. 
Having  refused  to  do  so,  and  the  daniageíí,  with  fuel 
bilí  and  costs,  paid  into  court,  amounting  to  the  full 
sum  of  the  libelantes  freight  bilí,  the  decree  of  the  court 
below  should  be  reversed,  with  directions  to  cníer  a 
decree  in  favor  of  the  appellant,  dismissing  the  libel, 
with  costs,  from  the  time  of  the  tender  in  open  court. 
It  is  so  ordered." 

Case  No.  11.  Florence  Oil  &  liefining  Co.  v.  Farra r 
(1902;  8th  Cir.)  55  C.  C.  A.  656,  119  Fed.  150. 

The  court  said:  "The  defendant  furtlier  answered 
that  on  March  21,  1899,  it  ofifered  to  allow  the  plaintiff 
to  take  judgment  against  it  for  the  costs  of  the  actiou 
and  $2,269.62,  which  was  the  entire  amount  then  due 
on  the  causes  of  action  set  forth  in  the  complaint,  but 
that  the  plaintiff  refused  to  accept  this  offer.     *     *     • 

"The  statute  of  Colorado  provides  that,  where  the 
defendant  offers  to  allow  judgment  to  be  taken  against 
him  for  a  certain  sum,  and  the  plaintiff  rejects  the  offer, 
and  fails  to  obtain  a  more  favorable  judgment,  he  shall 
not  recover  costs,  but  shall  pay  the  costs  of  the  de- 
fendant from  the  date  of  the  offer.  Mills'  Anii.  Cod^» 
Coló.  §  281.  «  «  *  The  verdict  and  judgment  which 
the  plaintiffs  have  recovered  are  less  favorable  than 
the  offer  which  was  made  bv  the  defendant,  becanse 
the  amount  of  that  offer,  with  interest  thereon  at  th(* 
legal  rate  from  the  time  it  was  made  to  the  date  of 
the  verdict,  exceeds  the  amount  of  the  verdict.  Tl)o 
verdict  was  therefore  wrong,  and  the  judgment  is  vul- 
nerable upon  this  ground.     •     •     • 
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''The  judgment  below  is  accordingly  reversed,  and  tlie 
case  is  remanded  to  the  circuit  court,  with  instructions 
to  render  a  judgment  in  favor  of  the  plaintiflfs  for  the 
sum  of  12,269.62  and  the  plaintiflfs'  eosts  to  March  21, 
1899,  less  the  costs  of  the  defendant  in  that  court  from 
March  21,  1899,  to  the  entry  of  the  judgment." 

Case  No.  12.  New  Providence  v.  Halsey  (1886)  117 
U.  S.  336,  6  Sup.  Ct.  764. 

An  oflíer  was  referred  to  only  in  the  brief  of  counsel 
to  permit  the  judgment  to  be  reversed.  The  court  said : 
"The  oflíer,  although  printed  in  the  brief,  was  not  proved 
at  the  hearing,  but,  if  it  had  been,  we  could  not  have 
given  it  the  effect  now  asked.  Oflfers  of  this  kind,  made 
out  of  court,  cannot  be  considered  by  us.  The  oflfer 
should  have  been  made  in  open  court,  and  the  court 
asked  to  act  thereon  after  the  township  had  been  noti- 
fied  in  due  form  to  show  cause  against  it." 
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INTERVENERS. 

Case  No.  1.  Craig  v.  Leitensdorfer  (1888)  127  U.  S 
764,  8  Sup.  Ct  1393. 

Mrs.  King  and  Mr.  Alien  were  allowed  to  intervene 
in  the  supreme  court  upon  giving  a  bond  for  future 
costs.  The  decisión  thereafter  was  against  them  and 
they  neglected  to  pay  the  costs. 

The  court  said:  "We  are  of  opinión  that  they  must 
pay  them,  and  we  are  of  opinión  that  this  court  has 
power,  and  it  is  its  duty,  to  enforce  the  payment 
without  remitting  the  payees  in  these  bonds  to  an- 
other  suit  in  some  other  court.  We  therefore  make 
an  order  that  an  attachment  issue  against  Mrs.  King 
and  her  sureties,  and  ^Ir.  Alien  and  his  sureties, 
to  compel  payment  of  the  amount  of  the  taxed  costs, 
unless  they  do  pay  it  before  the  last  day  of  this  term. 
This  is  a  new  question,  and  a  more  elabórate  opinión 
may  be  submitted  before  the  end  of  the  term ;  but  this 
order  is  made  now  because  the  parties  ought  to  have 
an  opportunity  to  pay,  and  we  make  the  order  now 
that  they  pay  the  costs,  and  that  a  writ  of  attachment 
issue  if  they  do  not  pay  before  the  end  of  this  term.  It 
is  proper  to  observe  that,  if  the  money  is  not  paid,  the 
writ  of  attachment  will  be  returnable  to  the  next  term 
of  the  court." 
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Caísc  No.  2.  Missouri  Pac.  Ky.  Co.  v.  Texas  &  P.  Ry. 
Co.  (1889;  E.  D.  La.)  38  Fed.  775. 

An  intervener  filed  a  claim  for  the  valué  of  two  mules 
killetl  iii  the  operation  of  the  trust  propeity  by  the 
receiver.  After  the  allowance  of  his  claim  he  applit<l 
to  the  court  for  an  order  directing  the  paynieiit  of  a 
docket  fee  and  deposition  fees. 

Judge  Pardee  said:  '^Petitious  by  straiigers  to  the 
suit  to  be  paid  sunis  of  money  on  account  of  the  opera- 
tions  of  tlie  otticers  of  the  court  growing  out  of  the 
mauagement  of  the  property  in  the  custody  of  the  court 
ai*e  mere  interlocutory  applications  therein  (see  2  Dan- 
iell,  Ch.  Pr.  1567)  ;  and  the  orders  thereon,  whether 
granting  or  refusing  the  prayer  of  the  applieation,  are 
not  final  hearings  or  deorees,  within  the  meaning  of 
section  821  of  the  Kevised  Statutes,  and  no  docket  fee 
for  final  hearing  should  be  taxed  thereon.  In  this  case 
alone  there  have  been  hundreds  of  such  applications  and 
orders,  and  the  practice  has  been  invariable  not  to  tax 
such  docket  fees.  The  practice  in  the  circuit,  in  which 
there  have  been  nianv  such  cases,  is  the  same.  'The  word 
^^deposition/'  as  usod  in  said  section  821,  does  not  in- 
clude  oral  testiiiumv  taken  in  court  or  before  a  master.' 
See  Trov  Iron  &  Xail  Factorv  v.  Cornini::,  7  Blatchf.  VI 
Fed.  Cas.  No.  ll,lí)7;  also  eíjuity  rules  70,  77.  The 
applieation  in  this  case  is  denied." 

Case  No.  í>.  Central  Trust  Co.  v.  Central  lowa  Ky. 
Co.  (1880;  S.  D.  lowa)  38  Fed.  889. 

While  the  petitioner  was  prosecuting  a  suit  in  the 
State  court  for  damages  against  the  railroad  company, 
foreclosurt*  proceedings  Avere  brought  in  the  federal 
court  against  tliat  company,  and  a  receiver  was  a}>})oint- 
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ed,  and  tliereupon  the  petitioner  intervened  iu  the  fore- 
elosure  suit,  and  his  damage  suit  was  tried  in  the  lat- 
ter  court,  i'esnlting  in  a  verdict  and  judgment  in  favor 
of  the  petitioner. 

Judge  8hiras  said :  "The  statute  of  lowa  confers  the 
right  to  award  costs  as  a  part  of  a  judgment  against  a 
losing  party,  and  sectíon  1309  dechires  tliat  a  judgment 
against  a  railway  company  for  injuries  to  tlie  i)erson 
shíill  be  a  lien  upon  the  corporate  property.  Costs  being 
a  proper  part  of  a  judgment  in  such  cases,  thej'  as  right- 
fuliy  enter  into  the  judgment  as  any  other  items  of 
damage  included  tlierein,  and  are  equall.y  within  the 
l)rotection  of  the  statute  in  (¡uestion.  In  Provident 
Inst.  for  Sav.  v.  Jersey  City,  113  U.  S.  506,  5  Sup.  Ct. 
Ü12,  the  supreme  court  holds  that  the  costs  incurred  in 
the  foreclosure  oT  a  prior  mortgage  are  entitled  to 
the  same  priority  as  the  mortgage  debt  over  subseíjuent 
liens.  In  princii)Ie  this  covers  the  question  of  the  costs 
neceasarily  incurred  in  the  procurement  of  a  judgment 
for  personal  injuries,  and  justifles  the  holdíng  that  the 
costs  nei^'essarily  i'csulting  from  the  action  to  procure 
the  judgment  and  enforce  the  lien  will  come  within 
the  prote<'tiou  of  the  statute.     ♦     ♦     ♦ 

'*The  present  proceeding  is  in  equity,  and  the  court 
should  deüil  with  this  question  according  to  the  real 
equities  of  the  parties.  In  assessing  the  costs  upon  the 
final  judgment,  the  petitioner  is  entitled  to  show  the 
total  costs  made  in  the  entire  proceedings,  for  it  cannot 
be  denied  that  the  several  steps  taken,  whether  in  the 
state  or  federal  courts,  were  all  intended  to  accomplish 
the  one  end,  and,  while  technically  they  mav  be  síiid  to 
be  independent  of  each  other,  they  in  fact  form  part  of 
^he  rme  proccíMÜng,  and  are  so  connected  together  in 
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fact  as  to  sustain  the  right  to  so  view  them  when  set- 
tling  the  matter  of  costs.  The  petitioner  is  therefore 
entitled  to  an  order  for  the  payment  of  the  judgment, 
including  therein  the  costs  made  in  the  state  courte.'- 

Case  No  4.  Gregory  v.  Pike  (1895;  Ist  Cir.)  15  C. 
C.  A.  33,  67  Fed.  837. 

The  court  said:  "This  court  mav  therefore,  on  the 
principies  already  laid  down,  treat  the  cross  bilí  of 
Kemp  Van  Ee  as  in  efifect  a  petition  to  intervene,  and 
confirm  the  decree  in  his  behalf  for  the  amount  deter- 
mined  to  be  due  him.  As,  however,  he  volunteered 
himself  as  a  party  defendant,  and  brought  a  cross  bilí, 
instead  of  the  more  siimmary  and  less  expensive  proceed- 
ing  by  a  petition,  he  ought  to  be  required  to  pay  costs 
on  the  cross  bilí  in  this  court  and  in  the  court  below." 

Case  No.  5.  Bice  v.  Durham-  Water  Co.  ( 1899 ;  E.  D. 
N.  C.)  91  Fed.  433. 

íJudge  Purnell  said:  "Leave  to  intervene  was  by  or- 
der, and  after  intervention  the  new  parties  are  treated, 
to  all  intents  and  purposes,  as  if  they  liad  been  orig- 
inal parties  to  the  suit.  Frencli  v.  Gapen,  105  ü.  S. 
525.  A  case  then  pending  in  a  state  court  may  be  re- 
moved.    ♦     ♦     ♦ 

"It  is  not  only  proper,  but  the  duty  of  the  court,  to 
preserve  the  property  of  which,  by  the  appointment  of  a 
receiver,  it  has  obtained  control;  and  this  jurísdiction 
necessarily  draws  to  itsolf  everythvng  properly  inci- 
dental, even  though  it  may  bring  into  the  court,  for 
the  adjudication  of  thoir  rights,  parties  not  otherwise 
siibject  to  its  jurísdiction.  Gumbel  v.  Pitkin,  124  U. 
S.  132,  8  Sup.  Ct.  379 ;  State  v.  Roanoke  Nav.  Co.,  84 
N.  C.  705." 
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Case  No.  1.  Bridges  v.  Sheldon  (1880;  Vt.)  7  Fed.  17. 

Judge  Wheeler  said  (page  42)  :  "Both  parties  ha  ve 
prevailed  and  failed  to  some  extent  upon  the  ítems  dis- 
puted  and  lítigated,  and  far  enough  so  that  an  appor- 
tionment  of  costs  seems  proper.  üpon  consideration 
of  the  ítems  ín  dispute  won  and  lost  by  the  respective 
parties,  and  the  time  and  expense  probably  spent  upen 
each,  ít  seems  most  just  that  the  orator  be  allowed  five- 
sevenths  of  hís  costs,  and  the  defendants  two-sevenths 
of  theírs." 

Case  No.  2.  Loveridge  v.  Lamed  (1881;  S.  D.  N.  Y.) 
7  Fed.  294. 

Judge  Wheeler  said :  "It  is  objected  that  the  bilí  is 
defective  in  not  offering  to  pay  the  balance  due.  The 
objection  was  not  taken  by  demurrer  ñor  otherAvise  un- 
til  the  hearing,  and  cannot  prevail  now.  In  bilis  to 
redeem,  costs  are  generally  allowed  to  the  defendant; 
but  in  this  case  the  defendant  has  denied  the  right  to 
redeem,  and  the  orator  has  not  tendered  the  balance  due, 
and  no  costs  are  allowed  either  way." 

Case  No.  3.  Taylor  v.  Life  Ass'n  of  America  (1882; 
W.  D.  Tenn.)  13  Fed.  493. 
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Judge  Hammond  said:  "These  plaintififs  had,  not- 
withstanding  the  impolicy  of  insisting  on  a  sepárate  ad- 
ministra tiou  of  the  assets  in  each  state,  a  fair  case  for 
siipposing  that,  in  the  absence  of  a  bankrupt  law,  such 
administrations  Avere  probable,  if  not  a  necessity,  in 
each  state.  I  shall  therefore  decree  no  costs  to  either 
party  against  the  other,  but,  where  not  already  paid, 
in  favor  of  the  officers  entitled  to  costs  against  each  for 
his  own  costs,  to  be  taxed  by  the  master  under  further 
directions,  if  necessary.'' 

Case  No.  4.  Peper  v.  Fordyce  (1886)  119  U.  S.  469, 
7  Sup.  Ct.  287. 

The  suit  was  a  consolidation  of  one  commenced  in 
the  circuit  court  by  the  plaintiffs  with  one  commenctnl 
in  a  state  court  by  them,  and  removed  to  the  circuit 
court  ou  uiotiou  of  the  defendants,  neither  party  having 
called  the  attention  of  the  circuit  court  to  the  question 
of  jurisdiction.  The  supremo  court  said :  "ünder  thesc 
circumstances,  \ve  order  that  the  costs  of  this  court  be 
divided  equally  between  the  parties,  each  paying  half." 

Case  No.  5.  Nebraska  v.  lowa  (1892)  145  U.  S.  519, 
12  Sup.  Ct.  976. 

The  court  held:  "The  costs  of  this  suit  will  be  di- 
vided between  the  tAVo  states,  because  the  matter  in- 
volved  is  one  of  those  governmental  questions  in  which 
each  party  has  a  real  and  vital,  and  yet  not  a  litigious, 
interest." 

Case  No.  6.  The  Sarah  (1892;  5th  Cir.)  3  C.  C.  A.  56, 
52  Fed.  233. 

The  court  said  :  "We  do  not  consider  that  there  shou^^ 
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be  taxed  as  lej^itimate  costs  in  tlie  case  the  taking  and 
einbodvino:  in  the  record  the  vast  amount  of  irrelevant 
and  inimaterial  matter  of  examination  and  cross-exam- 
ination  of  witnesses,  swelling  tlie  record  to  nearly  two 
hundred  priiited  pajees,  for  which  we  cannot  apportion 
the  responsibility.  It  is  therefore  ordered  that  the 
case  be  reinanded  to  the  court  below,  with  instructions 
to  disniiss  the  libel,  and  tax  the  costs  equally  against 
the  parties." 

Case  Xo.  7.  American  Box  Mach.  Co.  v.  Crosnian 
(1893;  Mass.)  57  Fed.  1029  (in  eíiuity). 

The  bilí  was  sustained,  with  costs  against  certain 
respondents,  and  dismissed  with  costs  as  against  others. 
Jiulge  Putnam  said :  "It  is  clear  that  the  above-named 
respondeuts  are  at  least  entitled  to  have  apportioned 
in  their  favor  the  joint  items  witli  reference  to  which 
they  have  appealed,  and  tlieir  appeal  is  allowed,  pro- 
portions,  nevertheless,  to  be  corrected.  As  no  appeal 
was  taken  by  complainant,  its  objections  to  the  allow- 
ance  by  the  clerk  of  the  whole  of  certain  items,  instead 
of  a  jiroiKirtiou,  on  the  ground  that  all  respondents 
united  in  tlieir  defense,  need  not  be  considered  at  length ; 
but  tlie  rule  seems  to  be  that  the  judgnient  of  the  court 
dismissing  the  bilí  as  to  some  operated  as  a  severance." 

Case  No.  8.  The  Oxford  (1895;  5th  Cir.)  13  C.  C.  A. 
647,  6G  Fed.  590. 

The  court  said:    "Here  the  record  shows  that  the 

case  was  speedilj^  heard  in  the  district  court,  before  the 

•  exact  fucts  necessary  to  a  proper  disposition  of  the  same 

could  be  abtained;  yet  neither  party  asked  for  delay. 

*     *     *     If  the  testimony  produced  here  could  have 
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lieen  and  had  iR^eii  produced  in  the  district  <*oiirt,  tlie 
rosts  of  the  same,  following  the  general  rule  in  siich 
cases,  would  have  been  awarded  against  the  ship.  Uu- 
der  these  circunistances,  the  costs  of  this  court  can  hard- 
ly  be  imputed  to  the  fault  of  either  party,  and  substan- 
tial  justice  will  be  reached  by  awarding  costs  to  neither." 

Case  No.  9.  Tug  Kiver  Coal  &  Salt  Co.  v.  Brigel  ( 1895 ; 
Gth  Cir. )  14  C.  C.  A.  577,  67  Fed.  625. 

The  court  said :  "Appellant  has  had  the  en  tire  record 
brought  up  and  printed.  Appellant  made  no  objection 
to  jurisdiction  in  the  circult  court,  and  did  not  cali 
the  court's  attention  to  lack  of  jurisdiction.  While  the 
defendant  appellant  must  recover  costs  in  the  court 
below,  we  do  not  think  it  should  be  allowed  full  costs 
in  this  court.  The  costs  of  the  appeal  will  be  divided 
equally." 

Case  No.  10.  Tug  Kiver  Coal  &  Salt  Co.  v.  Brigel 
(1895)  17  C.  C.  A.  367,  70  Fed.  647. 

A  motion  to  modify  the  judgment  as  to  costs  in 
same  case  was  denied. 

Case  No.  11.  Tefift  v.  Stern  (1896;  6th  Cir.)  21  C.  C. 
A.  73,  74  Fed.  755. 

The  court  said:  "The  third  motion,  asking  for  an 
apportionment  of  the  costs,  is  impracticable,  and  would 
throw  upon  the  court  the  burden  of  separating  and  ap- 
portiouing  the  costs,  as  between  the  plaintiffs  in  error 
and  the  defendant,  in  all  cases  where  a  part  of  the  judg- 
ment of  the  lower  court  was  adjudicated  to  be  correct, 
and  other  parts  erroneous,  and  a  reversal  had  thereon. 
Defendant  in  error's  motion  will  be  therefore  overruled." 
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Case  No.  12.  Willis  v.  Terry  (1899;  E.  D.  Pa.)  98 
Fed.  8. 

Judge  Dallas  said:  "It  has  been  strenuoiisly  nrged 
by  each  party  that  tlie  master  erred  in  reporting  that 
the  costs  of  the  reference  should  be  equally  divided 
between  them,  but  I  think  it  was  right.  My  first  im- 
pression  was  that,  inasmuch  as  the  plaintiff  had  flled 
thirteen  exeeptions,  and  had  suceeeded  in  maintaining 
but  one  of  them,  he  ought  to  be  required  to  pay  a  some- 
what  greater  proportion  of  these  eosts;  but  on  further 
reflection  I  have  reached  the  conclusión  that,  as  the 
answers  were  plaiuly  insuflScient  in  one  particular,  which 
alone  justifled  objection  to  them,  the  respondents  may 
fairly  be  charged  with  one-half  of  the  expense  of  the 
investigation." 

Case  No.  13.  Swift  &  Co.  v.  Kortrecht  (1902;  6th 
Cir.)  50  C.  C.  A.  429,  112  Fed.  709. 

The  court  said :  ^*The  provisión  in  the  decree  requir- 
ing  Swift  &  Co.  to  pay  one-half  the  costs  is  also  com- 
plained  of.  The  matter  of  costs  rests  largely  in  the  dis- 
cretion  of  the  chancellor,  and  his  determination  will 
not  be  reversed  unless  it  is  manifestly  arbitrar}^  and 
unreasonable.  In  the  present  instance  we  see  no  reason 
'or  thinking  that  the  discretion  of  the  court  below  was 
improvidently  exercised." 

Case  No.  14.  Hall  v.  Bridgeport  Trust  Co.  (1903; 
Conn.)   122  Fed.  163   (in  equity). 

On  objections  to  a  bilí  for  impertinence,  which  were 
referred  to  a  special  master,  and  on  his  report  thereon, 
with  the  exeeptions  by  both  parties  thereto. 

Judge  Platt  said :   "As  to  the  costs  of  the  reference : 
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The  order  was  passed  May  27,  1901,  aud  purports  to 
have  beeii  based  upon  the  niotion  of  both  parties.  In 
the  final  outcome,  the  balance  of  advantage  appears 
to  have  acerued  to  the  coniplainant;  and  yet  in  some 
respeils  the  contentiou  of  the  respondents  has  been  sus- 
taincMl.  The  uuister  has  waited  painfuUy  long  for  his 
modest  demaud.  Let  the  complainant  pay  one-fourth, 
and  resiH^udents  three-fourths,  of  the  master's  charges, 
the  amounts  expended  to  abide  the  judginent  of  tht* 
court  on  the  merits." 
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Case  No.  1.  Avery  v.  Wilson  (1884;  W.  D.  N.  C.) 
20  Fed.  856. 

Judge  Dick  said :  "Courts  of  equity,  however,  haviiig 
a  large  discretion  in  matters  of  costs,  freqiiently  givi» 
costs  in  intermedíate  stages  of  a  cause,  without  waiting 
for  the  final  decree.  Adams,  Eq.  389;  2  Daniell,  Ch. 
Pp.  1457.  This  discretion  can  be  properly  exereised  in 
giving  to  the  prevailing  party  the  incidental  costs  which 
have  arisen  during  the  progress  of  a  cause  about  a  mat- 
ter  completely  disposed  of  by  the  (*ourt,  and  not  noc- 
essary  to  be  considered  on  further  directions.  In  this 
case,  the  facts  appearing  in  the  evidence  and  the  plead- 
ings  being  deemed  suñicient  by  the  court  for  granting  a 
perpetual  injunction,  which  disposes  of  that  part  of 
the  relief  asked  for  in  the  bilí,  I  am  of  the  opinión  that 
the  costs  incident  to  that  proceeding  should  be  allowed 
the  plaintifT  in  the  decree  for  a  perpetual  injunction.'* 

Case  No.  2.  Mallorj^  Mfg.  Co.  v.  Fox  (1884;  S.  D.  N. 
Y. )  20  Fed.  409. 

Judge  Wallace  said;  "The  eighty-secoiul  eíjuity  rule 
contemplates  that  the  court  shall  charge  the  niaster's 
compensation  upon  such  of  the  parties  as  the  circuni- 
stances  of  the  case  render  proper,  but  that  rule  is  for 
the  benefit  of  the  master,  and  is  to  be  enforctnl  ujxm 
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his  application  and  for  his  protection.  It  cannot  be 
invoked  by  a  partv  to  enable  him  to  collect  of  the  oppo- 
site  party  disburseinents  which  he  may  have  incurred, 
and  which  can  be  taxed  as  part  of  the  costs  in  the  final 
deeree." 

Case  No.  3.     Thomsou-Houston  Elec.  Co.  v.  Nassau 
Elec.  R.  Co.  (1901)  110  Fed.  646. 

Judge  Thomas  said:  "After  an  extended  and  expen- 
sive  litigation  in  this  and  other  courts,  it  has  been  de- 
temiined  that  the  complainants  were  entitled  to  enjoin 
others  from  infringing  certain  letters  patent.  Before  the 
entry  of  such  deeree  in  this  court  the  defendants  made 
application  to  reopen  the  case  upon  the  ground  that  a 
certain  patent  issiied  by  the  government  of  Austria  was 
an  anticipation  of  the  complainants'  main  invention. 
*  *  *  The  motion  to  reopen  the  case  and  amend  the 
answer  by  setting  up  such  patent  is  granted,  proyided 
the  defendants  shall  give  a  bond  in  the  sum  of  f50,000. 
conditioued  for  the  payment  to  the  complainants  of 
all  moneys  expended,  whether  taxable  or  otherwise,  in 
the  conduct  of  this  suit,  to  the  present  time,  including 
all  counsel  fees  paid  to  the  complainants'  solicitors,  at- 
torneys,  and  counselors,  and  all  fees  and  sums  paid  to 
exi>erts,  and  all  other  necessary  expenditure,  which 
payment  shall  be  made  in  case  it  shall  be  decide<l  finally 
bv  this  or  anv  other  court  in  this  action  that  the  coni- 
plainants  are  not  entitled  to  recover  by  reasou  of  the 
Austriau  patent  which  is  uow  sought  to  be  set  up  as  a 
defense;  and  provided,  further,  that  the  defendants 
shall,  within  thirty  days  after  the  filing  of  this  decisión, 
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pay  to  the  complainants  the  sum  of  $2,500  counsel  fees, 
and  stípulate  to  pay  all  the  expenses  of  taking  the  evi- 
dence,  both  of  the  complainants  and  defendants,  relevant 
or  made  relevant  by  reason  of  the  answer  amended  as 
above,  which  counsel  fees  and  expenses  shall  be  inde- 
pendent  of  the  sum  secured  to  be  paid  by  the  bond." 
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TIME  OF   ALLOWANCE   OF   COSTS. 

Case  No.  1.  Sizer  v.  Many  (1853)  16  How.  98,  6  Bro<l. 
189. 

The  court  said :  ''The  costs  are  perhaps  never  in  fact 
taxed  until  after  the  judgment  is  rendered,  and  iu  many 
cases  cannot  be  taxed  until  aftervvards;  and  where  this 
is  the  case,  the  amount  ascertained  is  usual  ly,  under 
the  discretion  of  the  court,  entered  mine  pro  tune  as  a 
part  of  the  original  judgment.  And  this  mo<le  of  pro- 
ceeding  is  necessary  for  the  purposes  of  justice,  in 
order  to  aflford  the  necessary  time  to  examine  and  decide 
upon  the  several  items  of  costs  to  which  the  successful 
party  is  lawfully  entitled." 

Case  No.  2.  Coburn  v.  Schroeder  (1881;  S.  I).  N.  Y.) 
8  Fed.  521. 

Judge  Wheeler  said :  '^Costs  generally,  in  proceediugs 
in  equity,  do  not  foUow  as  matter  of  right,  a^  in  pro- 
ceedings  at  law,  but  are  subject  to  the  discretion  of  the 
court,  and  are  to  be  awarded  as  a  part  of  the  decree,  or 
they  cannot  be  recovered,  although  they  niay  be,  and 
generally  are,  taxed  after  the  decree.  Sizer  y.  Many, 
16  IIow.  98.  The  determination  as  to  costs  must  ordi- 
uarily  be  made  upon  tlie  hearing  in  chief.  It  is  then 
that  the  nierits  of  the  case  are  gone  into.  This  hearing 
was  in  chief,  and  in  its  nature  ftnal,  although  the  decree 
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is  interlocutory.  The  costs  canuot  be  taxe<l  fully,  and 
no  execution  can  properlj  issue  until  the  final  decree; 
but  still  now  is  the  time  to  determine  in  regard  to 
them,  and  award  or  refuse  them." 
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RBSTITUTION  OP  COSTS  PAID. 

Case  No.  1.  New  York  BeltiBg  &  Packing  Co.  v.  New 
Jersey  Car  Spring  &  Rubber  Co.  (1887;  S.  D.  N.  Y.) 
32  Fed.  755. 

On  the  overruliiig  of  a  demurrer,  costs  were  duly 
taxed  against  the  defendant.  After  final  hearing,  de- 
fendant,  in  taxing  the  bilí  of  costs,  sought  to  recover 
certain  items  coiitained  in  the  bilí  taxed  against  it 
on  the  demurrer.  Judge  Laeombe  said:  "Thls  is,  in 
eflfect,  but  an  eflfort  to  recover  from  the  complainants 
sorae  part  of  the  very  costs  which  were  imposed  upon  the 
defendant  as  a  penalty  for  serviug  a  demurrer,  which 
the  court  held  to  be  insufficient.  They  should  be  dis- 
allowed." 

Case  No.  2.  Northwestern  Fuel  Co.  v.  Brock  (1891) 
139  r.  S.  216,  11  Sup.  Ct  523. 

The  court  held  that  the  revei'sal  by  the  supreme  court 
of  a  judjxment  of  the  circuit  court  for  want  of  jurisdic- 
tion  in  the  latter  court  does  not  deprive  that  court  of 
the  right  to  retain  the  cause  for  the  purpose  of  making 
restitution  to  appellants  of  the  amount  collected  on  the 
judffment  pendinfj  the  appeal,  and  said:  "We  are  of 
opinión  that  the  jn-ocoeding  to  enforce  the  restitution 
in  the  casos  niontioned  is  under  the  control  of  the  court, 
and  that  all  nooded  inquiry  can  be  had  to  guide  its 
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jiidginent  in  a  summary  proceeding,  upon  motioii  of  tlie 
parties;  the  only  requisite  being  that  the  opposite  parí 
sliall  be  heard,  so  that,  in  directing  restitutioii,  no  fiir- 
ther  wrong  be  committed.  The  restitution  is  not  made 
to  depend  at  all  upon  the  question  whether  or  not  the 
court  rendering  the  judgment  reversed  acted  within  or 
without  its  jurisdiction." 

Case  No.  3.  Miller  v.  Clark  (1892)  52  Fed.  900. 

Townsend,  J.,  said:  "With  the  light  now  afforded 
by  the  decisión  of  the  supreme  court  dismissing  the 
appeal,  it  is  seen  that  this  case  should  never  have  been 
brought  to  the  circuit  court,  and  should  have  been  dis- 
missed  at  the  outset  for  want  of  jurisdiction,  and  there- 
fore  without  costs  to  either  party.  It  was,  in  fact,  tried 
and  dismissed  on  the  merits,  and  costs  were  awarded  Uie 
defendants,  and,  except  for  want  of  jurisdiction,  that 
decisión  was  presumably  and  apparently  correct.  Be- 
fore  having  that  decisión  review^ed  and  set  aside,  com- 
plainant  was  obliged  to  pay  the  costs  so  awarded,  as  well 
as  the  costs  in  the  supreme  court.  Miller  v.  Clark,  47 
Fed.  850.  It  seems  just  that  defendants  should  retain 
these  costs.  The  supreme  court  gives  the  defendants 
costs  in  such  cases  wherever  it  thinks  it  has  the  power 
to  do  so.  Winchester  v.  Jackson,  3  Cranch,  515 ;  Assess- 
ors  V.  Osbornes,  9  Wall.  567;  Montalet  v.  Murray,  4 
Cranch,  46 ;  Mansfield,  C.  &  L.  M.  Ry.  Co.  v.  Swan,  111 
U.  S.  379,  4  Sup.  Ct  510. 
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QUESTION  OF  INTEREST  ON  COSTS. 

Ca^^e  No.  1.  Gunther  v.  Liverpool,  L.  &  G.  Ins.  Co. 
(1882)  10  Fed.  830. 

Benedict,  D.  J.,  said:  "The  item  of  intepest  on  the 
judgment  from  the  day  of  the  rendition  of  the  verdict  to 
the  day  of  entry  of  the  judgment,  amounting  to  some 
five  hundred  doUars,  niay  be  allowed.  The  delay  was 
caused  by  a  stay  of  proceedings  during  the  pending  of 
a  inotion  for  a  new  trial.  This  delay  should  not  be  at 
the  plaintiff's  expense.  The  payment  of  the  interest 
nieimwhile  might  properly  be  deemed  a  condition  at- 
tached  to  the  stay,  or,  if  not,  an  entry  of  the  judgment  as 
of  the  date  of  entering  the  motion  for  new  trial  might. 
if  necessary  to  avoid  damages  to  the  plaintiff,  be  per- 
niitted;  but  I  consider  the  item  of  interest  on  a  ver- 
dict within  the  equity  of  the  statute  (section  996,  Rev. 
St.),  and  for  that  reason  taxable.  National  Bank  v. 
Mechanics'  Nat.  Bank,  94  ü.  S.  439.  See,  also,  Dowell 
V.  Griswold,  5  Sawy.  24,  Fed.  Cas.  No.  4,040." 

Case  No.  2.  Dyer  v.  National  Steam  Nav.  Co.  (1886) 
118  r.  S.  507,  6  Sup.  Ct.  1174. 

The  court  said :  "In  the  present  case  the  circuit  court, 
by  its  original  decree,  made  iu  1878,  adjndge<l  to  the 
libelants  their  costs  in  the  district  court,  ainounting  t^^ 
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?2,173.10.  In  March,  1882,  we  afflruied  this  part  of  the 
decree,  but  without  interest.  In  afflrming  a  decree  iu 
admiraltj'  in  tbis  court,  if  interest  is  not  expressly  al- 
lowed,  it  Is  not  include<l.  Hemmenway  v.  Fisber,  20 
How.  255.  No  interest  on  these  eosts,  tberefore,  can  be 
claimed  up  to  tbe  date  of  our  decree.  Tbe  new  departure 
tben  taken  by  tbe  libelants  in  claiming  tbe  iusurance 
opeueil  tbe  matter  so  as  to  postpone  a  final  deiíree  in  tbe 
case  in  tbe  circuit  court  until  tbe  de<*ree  now  appealed 
from  was  made.  Tbis  decree  adjudges  to  tbe  libelan ts 
tbeir  eosts  in  tbe  district  court  precisely  in  accordance 
witb  our  mándate,  All  delay  in  entering  tbe  decree 
was  caused  bv  tbe  libelants  tbemselví^.  If  anv  interest 
was  allowable  on  tbe  eosts  in  question,  it  would  only 
bave  been  tbat  accruing  from  tbe  date  of  our  decrw^, 
Marcb  20,  1882,  to  tbe  time  of  rendering  tlu^  decrt^e 
appealed  from,  September  22,  1884.  In  view  of  tbe  cir- 
cumstances  of  tbe  litigation  wbicb  took  place  in  tbat 
period,  we  do  not  tbink  tbat  tbe  decree  of  tlu^  circuit 
court  is  open  to  objection.     Decree  affirmed." 

Case  No.  3.  People's  Bank  v.  Aetna  Ins.  Co.  (1890; 
S.  r.)  TOFed.  548  (atlaw). 

Judge  Simonton  said:  "Section  1010,  Rev.  St.  U.  S., 
and  Sup.  Ct.  Rule  23,  suIkI.  2,  provide  tbat,  in  cases  be- 
fore  tbe  api>ellate  court  deserving  tbis  judicial  con- 
demnation,  tbe  court  can  aíBx  a  percentage  of  damages. 
Tbis  takes  tlie  place  of  any  stíite  legislation  or  practice. 
As  tbe  case  at  bar  lias  b(^u  to  tbe  appellate  court,  and 
comes  back  witbout  anv  su(*b  action,  tbis  court  cannot 
impose  any  penalty,  or  adopt  tbe  course  pursued  by 
tbe  state  court.  Tbe  defeudant  is  not  entitled  to  in- 
terest on  bis  judgment  fór  eosts." 
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Case  No.  4.  Jesiip  v.  Wabash,  St.  L.  &  P.  Ry.  O). 
( 1899;  N.  D.  Ohioj  94  Fed.  20. 

Judge  Taf t  said :  '*The  fact  that  the  master  forebore 
tu  collect  his  $2,500  until  it  was  finally  settled  wlio 
should  have  to  pay  it  ¡s  no  reason  why  he  should  not  now 
i*olIect  the  full  amount  due  him,  with  interest.  The 
judgment  in  his  favor  has  never  been  set  aside.  It  has 
only  been  decided  that  the  Wabash  Railroad  Company 
is  to  pay  it,  instead  of  Mr.  Compton.  The  Wabash  Rail- 
road Company  has  suffered  nothing  from  the  master's 
failing  to  collect  it  from  Compton.  If  he  had  col- 
lected  it  from  Compton,  the  Wabash  Railroad  Company 
would  have  had  to  pay  interest  I  do  not  see  why  it 
«hould  not  have  to  pay  interest  now.  The  claim  is  not 
an  unliquidated,  unascertained  claim..  It  was  never  ob- 
jc(!ted  to,  and  never  appealed  from,  in  so  far  as  its 
amount  was  originally  adjudicated.  The  motion  to  re- 
tíix  the  costs  is  overruled." 
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LIABILITY  OF  SURETIES. 

Case  No.  1.  PuUman's  Palace-Car  Co.  v.  Washbiirn 
(1895;  Mass.)  66  Fed.  790  (affirmed  21  C.  C.  A.  598, 
76  Fed.  1005). 

This  was  a  writ  of  scirc  facías  sued  out  by  the  PuU- 
man's Palace-Car  Company  against  Frank  L.  Wash- 
burn  to  enforce  against  liim  a  liability  for  costs  as  in- 
dorser  of  the  writ  in  an  action  brought  against  the  PuU- 
man's Palace-Car  Company  by  one  ^laggie  M.  Harri- 
son,  in  which  a  judgment  had  been  rendered  against 
the  plaintiff  for  |813.94,  costs. 

Judge  Putnam  said  :  "By  the  effect  of  the  statute  un- 
der  which  the  indorsement  was  made,  the  iudoi'ser  bound 
himself  to  pay  a  specific  award,  to  be  enforced  against 
himself  by  the  usual  proceedings.  These  are  supple- 
mental  to  the  judgment,  and  in  execution  of  it.  *  *  * 
On  all  points  submitted  to  us,  our  views  are  with  the 
plaintiflF.  There  will  be  a  judgment  for  the  plaintiff 
for  the  amount  claimed,  with  interest  thereon  from  the 
date  of  the  writ." 

Case  No.  2.  Sawyer  v.  Williams  (1896;  Md.)  72  Fed. 
296. 

The  plaintiff,  in  a  case  which  had  been  removed  from 
the  state  court  to  the  federal  court,  gave  security  in  the 
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latter  oourt  for  costs,  by  a  stipulation  signod  by  sure- 
ties,  who  bound  themselves  "as  security  for  costs  and 
fees  iu  tlie  alM)ve  cases."  Judge  Morris  lield  tlie  sure- 
ties  weiv  "Hable  for  the  defendants'  costs  in  both  the 
State  court  and  in  this  court,  and  for  all  the  taxable  fees. 
due  by  the  comphiinants  in  both  courts  which  they 
ha  ve  not  already  paid." 

Case  Xo.  3.  McClaskey  v.  Barr  (1897;  S.  I).  Ohio) 
79  Fed.  408. 

Judge  Sage  held  that  sureties  becanie  voluntary  par- 
ties  to  the  suit,  and  were  concluded  by  the  decree  for 
costs  entered  against  their  principáis;  that  the  bond 
coven^  costs  accrued  befoi-e  the  date  of  the  bond,  as 
well  as  those  accniing  after  its  execution,  and  also 
covered  costs  on  appeal.  lie  also  held  that  the  liabili- 
ty  upon  the  bond  did  not  termínate  with  the  death  of  the 
surety,  Cooper,  and  that  his  estáte  continued  Hable 
for  costs  accruing  after  his  death,  as  well  as  before. 

In  conclusión  he  said:  "Lastly,  it  was  contended 
that  the  moving  defendants  were  bound  to  exhaust  their 
remedies  against  the  principáis  before  proceeding 
against  the  sureties.  This  proposition  was  negatived 
by  the  supreme  court  of  the  United  States  in  Babbitt 
V.  rinn,  101  U.  S.  7-14,  where  a  similar  contention  was 
made.  *Without  more,  the  condition  of  the  bond  is  a 
sufficient  auswer  to  that  defense,  as  it  stipulates  that 
if  he,  the  principal,  fails  to  make  his  plea  good,  the 
obligoi-s,  principal,  and  sureties  shall  answer  all  dam- 
ages  and  costs,  which  is  quite  enough  to  show  that  it 
was  not  necessary  that  an  execution  should  be  sued  out 
on  the  judgment  l>efore  a  riglit  of  action  would  accrue 
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to  the  judgiuent  creditors  to  enforce  their  reinedy  on 
the  bond.  As  between  tlie  obligors  and  obligees,  all  the 
obligors  are  principal  debtors,  though,  as  between  each 
other,  they  may  bave  the  rights  and  remedies  resulting 
from  the  relation  of  principal  and  snrety.'  In  Smith 
V.  Oaines,  93  U.  S.  341,  the  supreme  court  declared  that, 
at  coramon  law,  the  sureties  on  an  appeal  bond  were 
liable  to  a  suit  withont  the  first  issuing  of  an  execution 
against  the  principal.  In  Davis  v.  Patrick,  6  C.  C.  A, 
632,  57  Fed.  909,  the  circuit  court  of  appeals  of  the 
eighth  circuit  held  that  sureties  on  a  sui)ersedeas  bond 
were  not  entitled  to  have  a  suit  on  the  bond  stayed 
until  the  attached  lands  of  the  principal  should  be  sold 
and  suííh  security  exhausted.  In  Woodward  v.  Peabody, 
39  N.  H.  189,  the  supreme  court  of  that  state  decided 
that,  where  a  defendant  obtains  judgment  for  costs 
against  the  plaintiñ',  the  indorser  of  the  plaintiff's 
original  writ  becomes  immediately  liable  to  pay  such 
costs,  and  scire  facías  may  at  once  be  maintained  against 
him  without  suing  out  execution  upon  the  judgment. 
To  the  same  effect  is  the  ruling  in  Gaines  v.  Travis,  Abb. 
Adm.  422,  Fed.  Cas.  No.  5,180.  See  9  Fed.  Cas.  1063. 
There  the  court  said  that  the  suretv,  if  admonished  or 
cited  by  se/,  /a.^  could  not  be  permitted  to  im^oke  prior 
execution  upon  the  property  of  his  principal.  In  the 
light  of  these  authorities  it  must  be  held  that  the  sure- 
ties are  liable  to  judgment  without  the  property  of 
the  principal  being  first  exhausted.  The  judgments 
will,  in  the  several  cases,  be  for  the  amount  of  costs 
adjudged  against  the  principáis." 

Case  No.  4.  Fewlass  v.  Keeshan  (1898;  6th  Cir.)  32 

C.  C.  A.  8,  88  Fed.  573. 
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The  court  said:  "A  court  cannot  reléase  a  surety 
upon  a  cost  bond  without  the  consent  of  the  party  for 
whose  benefit  the  secnrity  has  been  given.  Holder  v. 
Jones,  29  N.  C.  191;  Standard  Pub.  Co.  v.  Bartlett,  5 
Wkly.  Law  Bul.  501.  This  feature  of  the  obligation  of 
a  cost  bond  places  it  in  the  category  of  irrevocable  guar- 
anties,  the  obligations  of  which  continué  according  to 
their  terms,  without  regard  to  the  denth  of  the  guaran- 
tor.     ♦     •     ♦ 

"The  statute  did  not  begin  to  run  except  from  the 
time  when  the  decree  was  actually  entered.  The  fiction 
of  a  mine  pro  tune  entry  has  no  effect  whatever  on  the 
operation  of  the  statute  of  limitations.  Borer  v.  Chap- 
man,  119  U.  S.  587,  602,  7  Sup.  Ct.  342." 
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COST  BILL  TO  BE  SWORN  TO. 

Kev.  St.  §  984.  Bill  of  Costs  to  be  Sworn  to.  "Before 
any  bilí  of  costs  shall  be  taxed  by  any  judge  or  other 
oflBcer,  or  allowed  by  any  offlcer  of  the  treasury,  in  favor 
of  clerks,  marshals,  coinmissioners,  or  district  attorneys, 
the  party  claimíng  such  bilí  shall  prove  by  his  own 
oath,  or  that  of  some  other  person  haying  a  knowledge 
of  the  facts,  to  be  attached  to  such  bilí,  and  filed  there- 
with,  that  the  services  charged  therein  have  been  actual- 
ly  and  necessarily  performed  as  therein  stated." 

Case  No.  1.  Kussell  v.  Ashley  (1847)  Hempst.  54G, 
Fed.  Cas.  No.  12,150. 

It  was  held  that  the  officer  taking  depositions  should 
certify  each  item  of  costs,  and  transmit  the  evidence 
of  services  rendered,  so  that  the  court  may  see  that  the 
services  have  been  performed,  íind  that  the  charges 
are  such  as  the  law  allows. 

Case  No.  2.  Beckwith  v.  Easton  (1870;  E.  I).  N.  Y.) 
4  Ben.  357,  Fed.  Cas.  No.  1,212. 

Judge  Benedict  said:  "The  respondents  are  entitled 
to  a  detailed  bilí  of  the  commissioner's  fees,  showing 
the  Ítems,  and  that  they  are  legally  chargeable  under 
the  act  of  July  26,  1853  (Act  Feb.  26,  1853;  10  Stat. 
161),  and  it  must  have,  attached,  an  oath  that  the  serv- 
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ices  cliarged  therein  have  been  actually  and  necessarily 
performed." 

Case  No.  3.  Jerman  v.  Stewart  (1882;  W.  D.  Tenu.) 
12  Fed.  271. 

Judge  Haiamond,  referring  to  section  984  of  the  Re- 
vised  Statiites,  »aid:  "It  is  a  mistake  to  suppose  that 
this  applies  only  to  governmeiit  cases.  It  is  in  the 
original  aet  of  1853,  and  in  the  Revised  Statutes,  by  its 
terius  is  applicable  to  all  cases,  and  has  been  enforced 
as  to  fees  for  taking  depositions  de  bene  esse;  and  wherc 
the  taxation  is  claimed  for  witness  fees,  under  section 
983  of  the  Revised  Statutes,  the  affidarit  must  show 
that  they  have  been  actually  paid.  Reckwith  v.  Easton, 
4  Ben.  357,  Fod.  Cas.  No.  1,212." 

Case  No.  4.  The  Sallie  P.  Linderman  (1883;  N.  J.) 
22  Fed.  557. 

Judge  Nixon  said :  "The  taxation  of  the  witness  fees 
was  proper,  if  the  clerk  has  such  vouchers;  but  I  do 
not  think  he  is  authorized  to  receíve  the  affid.avit  of 
the  proctor,  that  the  expenses  have  been  ^actually  in- 
curred,'  a«  a  sufficient  voucher.  Under  the  provisions 
of  tliis  rule,  if  the  proctor  on  the  other  side  object  to 
such  proof,  the  receipt  of  the  witness,  or  the  affidavit 
of  the  proctor  that  he  has  ^actually  paid'  the  fees,  should 
be  required.  Under  the  circumstances,  time  will  be 
allowed  for  the  clerk  to  notify  the  proctor  of  the  de- 
feat  of  proof,  and,  if  it  is  not  supplied  within  a  reason- 
able  time,  the  item  must  be  struck  out." 

Case  No.  5.  Chiatovich  v.  Ilanchett  (1899;  Nev.)  93 
Fed.  727. 
Judge  Hawley  said :   *'It  will  be  noticed  that  section 
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983  does  not  provide  that  any  affidavit  sliall  be  attached 
to  the  memorándum  of  costs.  Section  984  does  provide 
for  an  affidavit,  as  to  the  fees  of  certain  offieers,  ^that 
the  Services  eharged  therein  ha  ve  been  actual  ly  perform- 
ed/  but  the  fees  of  witnesses  are  not  mentioned.  In  tho 
absence  of  any  rule  of  couii:  upon  the  subject,  it  was  at 
an  early  day,  in  some  of  the  districts,  held  that  an  affi- 
davit ought  to  be  made  to  the  memorándum  of  costs  to 
the  effect  that  the  witnesses'  fees  had  been  paid.  In 
course  of  time,  regular  rules  were  adopted  in  the  various 
circuits,  declaring  what  the  substance  of  the  affidavit  to 
the  memorándum  should  be,  and  was  doubtless  adopted 
in  order  to  secure  uniformitv  in  the  several  districts. 
Rule  17  of  this  eourt  provid(ís  what  the  affidavit  shall 
contain.  The  affidavit  in  the  present  case  compiles  with 
this  rule.  »  *  *  The  action  of  the  clerk  in  refusing 
to  allow  the  fees  of  witnesses  because  tlie  affidavit  did  not 
in  direct  terms  state  that  they  'have  been  paid'  is  set 
aside,  and  he  is  directed  to  allow  the  witnesses'  fees.  In 
all  other  respects  the  taxation  as  made  by  liim  is  ap- 
proved." 

Case  No.  6.  Colusa  Parrot  :\Iin.  &  Smeltiíig  Co.  v. 
Anaconda  Copper-]\Iin.  Co.  (1900;  Alont. )  104  l'ed.  514 
(at  law). 

Judge  Knowles  said :  ''The  filing  and  service  of  a  prop- 
er  itemized  bilí  of  costs,  wherein  each  charge  is  so  dis- 
tinctly  specified  that  it  can  be  readily  understood,  and 
which  is  verified  bv  the  affidavit  of  the  partv  or  tlie 
attorney,  prima  facic  establishes  the  validity  thereof. 
Where  the  statute  of  the  state  prescribes  the  mode  in 
which  a  party  should  pro((»od  to  havo  liis  costs  taxed, 
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that  mode  should  be  foUowed.  *  *  *  As  the  statr 
ute  law  of  the  state  does  not  regúlate  the  proceedings 
for  taxing  costa  before  a  clerk  of  a  court  in  which  the 
cause  was  tried,  I  conceive  that  it  isa  matter  which 
can  be  regulated  by  the  rules  of  court.  It  is  therefore 
held  that  the  clerk  may  proceed  to  determine  the  ques- 
tion  of  the  taxation  of  the  costs  in  this  case,  and  he 
may  admit  evidence  as  to  whether  any  item  charged  was 
a  proper  and  necossary  expense,  in  accordance  with  the 
views  above  expressed." 

Case  No.  7.  Primrose  v.  Fenno   (1902;  Mass.)    113 
Ped.  375. 

Judge  Putnam  said:  "The  objection  to  the  allow- 
anee  of  the  witness  fees  is  based  on  only  two  proposi- 
tions, — one  that  the  certifícate  in  this  case,  which  is 
in  the  usual  form,  should  have  been  supported  by  an 
afladavit,  and  the  other  that  the  certifícate  does  not  show 
that  the  witnesses  have  been  paid  their  fees.  So  far  as 
the  first  objection  is  concerned,  it  has  been  settled  in 
Massachusetts,  longer  than  the  memory  of  man  runneth 
to  the  contrary,  that  a  certifícate  in  this  form  is  príma 
facic  suflicient.  Cook  v.  Holmes,  1  Mass.  295 ;  Howe,  Pr. 
332.  The  certifícate  never  shows  that  the  witness  has 
been  paid.'^ 
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APPEAL  FROM  AWARD  OF  COSTS. 

S  78.  Circuit  Court  Decisions. 

§  79.  Circuit  Court  of  Appeals  Decisions. 

§i  80.  Supreme  Court  Decisions. 

§  78.    Circuit  court  decisions. 

Case  No.  1.  The  Caithneshire  (18á8;  S.  D.'  N.  Y.)  1 
Abb.  Adui.  163,  Fed.  Cas.  No.  2,294  (in  admiralty). 

Judge  Betts  said :  "There  is  no  authority  in  the  court 
to  adjudge  costs  de  novo  on  an  appeal  from  taxation. 
Such  order  should  be  one  made  in  the  cause  on  the  hear- 
ing,  and  composing  in  part  the  terms  of  the  final  decree. 
The  appeal  from  the  taxation  overruled." 

Case  No.  2.  Dedekam  v.  Vose  (1853;  S.  D.  N.  Y.) 
3  Blatchf.  153,  Fed.  Cas.  No.  3,731  (in  admiralty). 

Judge  Betts,  after  disposing  of  the  item  of  docket 
fees,  said :  ^The  objections  to  the  five  dollars  taxed  to 
the  clerk  are  not  specified,  and  it  is  impossible  for  the 
court  to  determine  what  items  of  charges  compose  it 
The  orders,  returns,  or  decrees  entered  and  copied,  and 
the  one  dollar  docket  fee  allowable  to  the  clerk,  may 
amount  to  that  sum,  and,  as  the  party  appealing  from 
the  taxation  has  not  demanded  a  specification  of  the 
items  from  the  clerk,  this  charge  must  now  be  consid- 
ered  as  acquiesced  in.  The  same  remark  applies  to  the 
charge  of  fifty  cents  *paid  for  affidavits.' " 
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§  79.     Circuit  court  of  appeals  decisions. 

Case  Xo.  1.  Clarke  v.  Kichmond  &  W.  P.  Terminal 
Ky.  &  Warehouse  Co.  (1894;  r>th  Cir.)  10  C.  C.  A.  387, 
(>2  Fed.  328. 

The  court  said:  *'No  appeal  lies  froiu  a  mere  de- 
cree  for  costs."  In  re  City  Xat.  Bank  (April  30,  1894) 
153  U.  S.  24Ü,  14  Sup.  Ct.  804,  citing  City  Xat.  Bank 
V.  llunter,  152  U.  S.  512, 14  Sup.  Ct.  675.  If  the  matter 
of  costs,  subniitted  on  this  appeal,  is  not  sucli  a  mere 
decree  for  costs  as  will  not  support  an  appeal,  it  is  such 
a  matter  as  lies  so  largely  in  the  discretion  of  the  ehan- 
cellor  that  the  court  of  appeals  would  not  review  it, 
except  in  a  case  of  grave  and  manifest  abuse." 

Case  No,  2.  The  Kobert  Graham  Dun  (1895;  Ist 
Cir.)  17  C.  C.  A.  90,  70  Fed.  270. 

The  court  said:  ''It  appears  by  the  record  that,  in 
the  costs  allowed  to  the  claimants,  the  sum  of  f37.70 
was  taxed  as  travel  for  witnesses  out  of  the  district  in 
excess  of  one  hundred  miles,  and  to  this  error  was  as- 
signed;  but  this  seems  to  have  been  merely  the  taxa- 
tion  by  the  clerk.  Xothmg  in  the  record  shows  that 
this  was  brought  to  the  attention  of  the  judge  by  appeal, 
or  in  any  otlier  manner,  or  that  the  court  ever  passed 
upon  the  question  whether  such  travel  was  properly 
taxable  as  costs.  As  the  question  was  not  submitted  to 
or  considered  by  the  court,  this  assignment  of  error  has 
no  foundation  to  rest  upon." 

Case  No.  3.  The  State  of  Missouri  ( 1896 :  7th  Cir. ) 
22  C.  C.  A.  239,  76  Fed.  376. 

Tlie  court  said :    "It  is  objected  that  the  clerk  im- 
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properly  taxed  an  item  of  $27.29  for  receiving,  keeping, 
and  paying  out  the  amount  awarded  the  claimants,  when 
that  amount  had  not  been  paid  to  the  elerk,  and  that 
the  same  is  not  properly  taxable  until  the  clerk  has  at 
least  received  the  amount.  This  objeetion  may  be  well 
taken^  but  it  was  not  specifled  in  the  motion  to  retax 
eosts,  ñor  in  the  assignment  of  errors,  and  cannot  there- 
fore  be  considered." 

Case  No.  4.  Gamewell  Fire-Alarm  Tel.  Co.  v.  Munici- 
pal Signal  Co.  (1896J  Ist  Cir.)  23  C.  C.  A.  250,  77  Fed. 
490. 

The  court  said :  "On  the  hearing,  on  bilí,  answer,  and 
proofs,  the  court  adjudged  that  claim  1  of  the  patent 
was  valid,  and  had  been  infringed,  and  thereupon  it 
entered  the  usual  interlocutory  order  for  an  account 
and  an  injunction.  Before  further  proceedings  in  the 
suit,  the  patent  expired,  and  the  complainants  waived 
an  accounting,  and  took  a  decree  for  the  nominal  dam- 
ages  of  one  doUar.  The  court  allowed  them  costs,  against 
the  objeetion  of  the  appellants,  who  were  the  respond- 
ents  below.  The  appellees  now  move  to  dismiss  the 
appealy  on  the  ground  that,  as  the  suit  is  in  equity,  the 
allowance  of  costs  was  a  discretionary  matter,  from 
which  no  appeal  lies;  but  the  appellants  contend  that 
the  decree  was  in  violation  of  sections  973  and  4922 
of  the  Revised  Sta tutes,  and  is  therefore  one  over  which 
this  court  has  jurisdiction,  even  if  costs  were  the  only 
substantial  matter  involved,  and  that  it  must  be  re- 
viewed  by  us.  *  *  *  The  appeal  is  dismissed,  with 
costs  in  this  court  for  the  appellees,  incídent  to  their 
motion  to  dismisa." 
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Case  No.  5.  Blanks  v.  Klein  (1896;  5th  Cir.)  24  C. 
C.  A.  144,  78  Fed.  395. 

The  court  said :  "It  seems  to  be  settled  that  no  appeal 
will  lie  from  a  mere  decree  for  costs.  Clarke  v.  Rich- 
mond  &  W.  P.  Terminal  Ry.  &  Warehouse  Co.,  10  C.  C. 
A.  387,  393,  62  Fed.  328;  Du  Bois  v.  Kirk,  158  U.  S.  58, 
67,  15  Sup.  Ct.  729.  If  this  case  eovered  only  the  costs 
incurred  in  the  circuit  court  in  an  equity  cause,  which 
costs  are  unquestionably  within  the  sound  discretion 
of  the  court  (Canter  v.  American  Ins.  Co.,  3  Pet  307; 
Kittredge  v.  Race,  92  U.  S.  120),  we  are  clear  that  this 
appeal  should  be  dismissed." 

Case  No.  6.  Tyler  Min.  Co.  v.  Sweeney  (1897;  9th 
Cir. )  24  C.  C.  A.  579,  79  Fed.  277. 

The  court  said:  "In  equity  cases  and  in  other  cases 
where  there  are  no  statutory  provisious  or  rules  of  prac- 
tice,  the  award  of  costs,  as  well  as  the  taxation  thereof, 
rcsls  in  the  sound  discretion  of  the  trial  court,  and  will 
not  be  reviewed  in  the  appellate  court,  except  in  cases 
of  a  manifest  abuse  of  such  discretion.  ♦  ♦  ♦  This 
question  is  not  presented  by  the  record  in  such  a  man- 
nor  as  to  authorize  this  court  to  review  the  same.  Con- 
ceding,  for  the  purposes  of  this  opinión,  that  a  writ  of 
error  or  appeal  may  be  taken  in  certain  cases  from  the 
decisión  of  the  court  affirming  or  reversing  the  action 
of  the  clerk  in  taxing  costs,  yet  it  is  manifest  that  such 
wTits  cannot  be  taken  from  the  decisión  of  the  clerk. 
*  *  *  The  law  is  well  settled  that  an  appeal  or  writ 
of  error  does  not  lie  from  a  judgment  or  decree  as  to 
costs  merely.    Canter  v.  American  Ins.  Co.,  3  Pet.  307, 

319;  Elastic  Fabrics  Co.  v.  Smith,  100  U.  S.  110;  Wood 
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V.  Weimar,  lOi  U.  S.  786,  792 ;  Russell  v.  Farley,  105  U. 
S.  433,  437;  Paper-Bag  Mach.  Co.  v.  Nixon,  105  U.  S. 
766,  772 ;  City  Nat.  Bank  v.  Hunter,  152  U.  S.  512,  516, 
14  Sup.  Ct.  675 ;  Du  Bois  v.  Kirk,  158  U.  S.  58,  67,  15 
Sup.  Ct.  729;  Clarke  v.  Richmond  &  W.  P.  Terminal 
Ry.  &  Warehouse  Co.,  10  C.  C.  A.  387,  62  Fed.  328,  334." 

Case  No.  7.  The  City  of  Augusta  (1897;  Ist  Cir.)  26 
C.  C.  A.  430,  80  Fed.  297. 

One  of  the  assignments  of  error  related  to  the  taxa- 
tion  of  mileage  for  certain  witnesses. 

The  eourt  said:  "Whatever  may  be  the  rule  of  the 
supreme  court,  tlie  right  of  appeal  to  this  eourt,  given 
by  the  sixth  section  of  the  act  establishing  it,  is  of  the 
broadest  character.  The  statute  is  remedial,  and  we 
have  always  held  that  there  is  no  necessity  for  limiting 
it  in  any  respect  when  neither  its  language  ñor  the 
clear  rules  of  construction  require  it.  Davis  Electrical 
Works  V.  Edison  Electric  Light  Co.,  8  C.  C.  A.  615,  60 
Fed.  276,  277;  Marden  v.  Campbell  Printing-Press  & 
Mfg.  Co.,  15  C.  C.  A.  26,  67  Fed.  809,  814.  Cases  may 
be  conceived  wiiere  a  party  may  not  be  greatly  incon- 
venienced  by  the  decisión  of  the  merits  of  a  cause  against 
him,  and  yet  be  ruined  by  a  fal^se  principie  of  allowance 
of  costs.  We  therefore  hold  that  while,  perhaps,  there 
may  be  no  appeal  from  the  ordinary  questions  within 
the  common  jurisdiction  of  taxing  masters,  there  may 
be  when  the  forcé  of  a  statute  or  some  positive  rule  of 
law  is  involved,  although  it  concerns  only  costs,  and 
that  therefore  the  question  raised  by  the  assignment  of 
error  which  we  have  quoted  is  before  us  for  determina- 
tion." 
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Case  No.  8.  Canipbell  Printing-Press  &  Mfg.  Co.  v. 
Dúplex  Priuting-Press  Co.  (1900;  6th  Cir.)  41  C.  C.  A. 
351,  101  Fed.  282. 

**The  proper  practice  in  order  to  lay  ihe  fouüdatioii 
for  an  appeal  to  tliis  court  (if,  indeed,  au  appeal  will 
lie  011  a  mere  matter  of  taxing  costs,  as  distingiii^hed 
from  an  adjiídication  for  costs  between  the  parties}  was 
iiot  obsen'ed  iu  tlie  court  below.  In  order  to  briiig  the 
speeific  Ítems  to  which  the  objection  was  iuteuded  tu 
be  made  eitlier  on  retaxation  before  the  clerk,  or  before 
the  court  on  appeal  from  the  clerk,  they  sliould  have 
b(vn  distinctly  pointed  out,  and  the  reasons  for  the 
objections  duly  filed.    2  Daniell,  Ch.  Pr.  1440,  1450.'' 

Case  No.  9.  Sproull  v.  Pratt  &  Whitney  Co.  (1901) 
48  C.  C.  A.  167,  108  Fed.  963. 

The  court  said :  "The  decree  of  the  circuí t  court  was 
silent  on  the  subject  of  coste.  The  bilí  for  an  acc-ount- 
íng  was  founded  upon  a  single  contract  for  the  payment 
of  unpaid  royalties  upon  four  patente  after  March  31, 
1894,  when  the  defendant  ceased  payment  entindy,  and 
the  judgment  was  for  the  comphiinant  to  rei'over  the 
amount  due  upon  two  patenta.  One  of  the  assignment» 
of  error  is  based  upon  the  nonallowance  of  costs.  When 
a  decree  is  'afíirmed  with  respect  to  the  merits,  ir  will 
not  he  reversed  upon  the  question  of  costs.*  Du  Bois 
V.  Kirk,  158  TJ.  S.  58,  15  Sup.  Ct  729,  39  L.  Ed.  895. 
The  decree  of  tlie  circuit  court  is  affirmed,  with  eosts 
of  this  court." 

§  80.     Supreme  court  decisions. 

(\ise  No.  1.  Elastic  Fabrics  Co.  v.  Smith  Í1879)  100 
ü.  S.  110,  12  Hrod.  277. 
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The  court  said:  "The  appeal  is  practieally  reduced 
to  the  single  question  whether,  íf  the  decree  below  should 
be  reversed,  tlie  appellee  ought  to  have  his  costs  in  that 
eourt,  aud,  if  so,  how  miich.  As  no  appeal  lies  from  a 
mere  decrcH.*  respecting  costs  and  expenses  (Canter  v. 
American  Ins.  Co.,  3  Pet.  319),  and  this  case  comes 
within  the  reason  of  that  rule,  we  affirm  the  decree  be- 
low without  examining  the  merits." 

See,  also,  Wood  v.  Weimár,  104  U.  S.  78G,  and  Kus- 
sell  V.  Farley,  105  U.  S.  433. 

Case  No.  2.  Paper-Bag  Cases  (1881)  105  U.  S.  766, 
14  Brod.  129. 

"So  far  as  the  appeal  of  Thomas  Nixon  is  concerned, 
the  controversy  is  really  as  to  costs  alone.  The  decree 
agaínst  him  will  consequently  not  be  considered.  Can- 
ter V.  American  Ins.  Co.,  3  Pet.  307;  Elastic  Fabrics 
Co.  V.  Smith,  100  U.  S.  110." 

Case  No.  3.  Trust  ees  v.  Greenough  (1881)  105  U.  S. 
527. 

The  court  said:  "The  question  in  this  case  is  one  of 
costs,  expenses,  and  allowances  awarded  to  the  com- 
plainant  below  out  of  a  trust  fund  under  the  control  of 
the  court.  Ordinarily  a  decree  will  not  be  reviewed  by 
this  court  on  a  question  of  costs  merely  in  a  suit  in 
equity,  although  the  court  has  entire  control  of  the 
matter  of  costs,  as  well  as  the  merits,  when  it  has  pos- 
session  of  the  cause  on  appeal  from  the  final  decree. 

"We  can  only  entertain  an  appeal  from  a  final  descree; 
and  supposing  the  objection  to  the  appeal  on  the 
ground  of  its  being  from  a  decree  for  costs  only  is 
untenable,  as  we  think  it  is,  then  arises  another  ques- 
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tion, — whether  the  orders  appealed  from  amount  to  a 
final  decpee." 

Case  No.  4.  Bums  v.  Rosenstein   (1890j   135  U.  S. 
449,  10  Sup.  Ct  817. 

The  court  said :  "The  report  shows  that  the  plaintiffs 
claimed  a  certain  amount  for  expenses  connected  witli 
the  preservation  and  keeping  of  the  personal  property, 
not  ineluding  the  vessels,  attached  on  the  writ.  The 
eourt  disalloweil  five-eighths  of  that  sum.  The  only  ob- 
jection  urged  in  this  court  to  the  taxation  of  costs  was 
the  allowance  of  any  sum  whatever  to  plaintiffs  for  the 
preservation  of  the  attached  property.  This  objection 
cannot  be  sustained.  It  was  said  in  Trastees  v. 
Greenough,  105  U.  S.  527,  that  'ordinarily  a  decree  will 
not  be  reviewed  by  this  court  on  a  question  of  costs, 
merc^ly,  in  a  suit  in  equity,  although  the  court  has  en- 
tire  control  of  the  matter  of  costs,  as  well  as  the  merits, 
whon  it  has  possession  of  the  cause  on  appeal  from  the 
final  decree.'  There  is  nothing  in  the  record  to  take 
the  presont  caso  out  of  the  general  rule.'' 

Case  No.  5.  Du  Bois  v.  Kirk  (1895)  158  U.  S.  58, 
15  Sup.  Ct.  729. 

It  was  stated  that,  in  Dobson  v.  Hartford  Carpet  Co., 
114  IT.  S.  439,  and  Dobson  v.  Dornan,  118  U.  S.  10,  the 
reversal  was  as  to  the  giving  of  substantial  damages, 
and  henee  the  court  below  was  directed  to  give  defend- 
ants  costs  of  the  interlocutorv  decree.  In  the  case  at 
bar,  nominal  damages  only  had  been  awarded,  and  costs 
given,  and  in  sustaining  the  dwree  it  was  said:  "As 
costs  in  diuity  and  admiralty  casos  are  within  the  sound 
discretion  of  the  court,  we  do  not  feel  inclined  to  disturb 
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this  decree  in  awarding  full  costs  to  the  plaintiff.  Cauter 
V.  American  Ins.  Co.,  3  Pet.  307;  United  States  v.  The 
Malek  Adhel,  2  How.  210,  227;  The  Sapphire,  18  Wall. 
51;  Kittredge  v.  Kace,  92  U.  S.  116,  120.  This  eourt 
has  held  in  several  cases  that  an  appeal  does  not  lie 
from  a  decree  for  costs,  and,  if  an  appeal  be  taken  froni 
a  decree  upon  the  merits,  and  such  decree  be  affirmed 
with  respect  to  the  merits,  it  will  not  be  reversed  upon 
the  question  of  costs.  Elastic  Fabrics  Co.  v.  Smith,  100 
U.  S.  110,  112;  Paper  Bag  Cases,  105  U.  S.  766,  772; 
Wood  V.  Weimar,  104  ü.  S.  786,  792 ;  Russell  v.  Farley, 
105  U.  S.  433,  437." 

Case  No.  6»  City  Nat.  Bank  v.  Hunter  (1894)  152 
U.  S.  512,  14  Sup.  Ct.  675. 

The  court  said:  "If  the  sum  in  dispute  on  this  ap- 
peal was  suñicient  to  give  us  jurisdiction,  we  could 
consider  the  question  of  costs,  referred  to  in  the  second 
assignment  of  error;  but,  as  the  appeal  in  reR¡)ect  to 
interest  must  be  dismissed  for  want  of  jurisdiction, 
the  appeal  in  respect  to  costs  must  also  be  dismissed. 
No  appeal  lies  from  a  mere  decree  for  costs.  Canter  v. 
American  Ins.  Co.,  3  Pet.  307,  319;  Wood  v.  Weimar, 
104  U.  S.  786;  Paper  Bag  Cases,  105  U.  S.  766.'' 

Case  No.  7.  Citizens^  Bank  v.  Cannon  (1896)  164 
ü.  S.  319, 17  Sup.  Ct.  89. 

The  court  said:  "As  a  general  rule,  an  appeal  will 
not  lie  in  a  mattor  of  costs  alone;  but  such  appeals  ha  ve 
been  sustained  in  particular  circumstances,  as,  for  in- 
stance,  where  the  costs  have  been  directed  to  be  paid  out 
of  a  trust  fund.  In  Trustees  v.  Greenough,  105  ü.  S. 
528,  this  court  said,  through  Mr.  pJustice  Bradley,  that 
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the  objection  to  an  appeal  on  the  ground  of  its  being 
from  a  decree  for  costs  only  is  untenable.  However,  in 
the  present  case  the  appeal  was  not  taken  from  the 
decree  on  the  solé  ground  that  costs  were  wrongfully 
awarded,  and,  as  the  entire  decree  is  before  us,  it  is 
competent  for  us  to  consider  whether,  when  a  circuit 
court  dismisses  a  suit  for  want  of  jurisdiction,  it  cao 
give  a  decree  for  costs,  including  a  fee  in  the  nature  of 
a  penalty,  to  the  defendants'  counsel.     ♦     ♦     ♦ 

"Without  considering  or  deciding  whether  it  woulrt 
be  the  duty  of  a  federal  court  to  foUow  the  state  statate 
in  assessing  costs,  and  particularly  in  making  a  payment 
to  an  attorney  at  law  of  a  fee  proportionate  to  tbe 
amount  recovered  a  part  of  the  decree,  we  are  of  opin- 
ión that  this  decree  was  erroneous  in  the  particular 
coniplained  of.  Having  dismissed  the  bilí  for  want  of 
jurisdiction,  the  court  was  without  power  to  decree  the 
payment  of  oosts  and  penalties." 
(448) 


CHAPTEE  XXXVI. 

WHAT  COSTS  BELONG  TO  PARTIES  AND  WHAT  TO  ATTOR- 

NEYS. 

Case  No.  1.  Collins  v.  Hathaway  (1845)  Ole.  176, 
Fed.  Cas.  No.  3,014. 

Betts,  J.,  said:  "The  assumption  that  parties  obtain, 
personally,  the  costs  awarded  on  the  decisión  of  a  suit 
in  prosecution,  is  essentially  erroneous.  It  is  so  only 
theoretically.  The  general  decree  gives  the  costs  nom- 
inally  to  a  party  in  the  action,  but  in  reality  nothing 
passes  by  it  into  his  hands,  beyond  the  reimbursement 
of  witnesses'  fees,  or  advances  actually  made  by  him 
to-other  ends  than  the  payment  of  his  proctors'  and 
advocates'  fees.  The  taxed  costs  belong  to  them,  and 
their  rights  thereto  will  be  protected  by  the  court  against 
the  exercise  of  any  authority  over  them  by  the  party 
himself  to  their  prejudice." 

Case  No.  2.  In  re  United  States  v.  Cigars  (1880)  2 
Fed.  494. 

It  was  held :  "The  distinction  between  costs  to  which 
a  successful  party  is  entitled  and  fees  belonging  to  an 
officer  is  well  understood  by  the  profession,  and  is 
judicially  stated  by  the  court  in  Musser  v.  Good,  11 
Serg.  &  R.  248,  and  again  in  Beale  y.  Coramonwealth 
[7  Watts,  186],  before  cited.     In  the  former  case  the 
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court  says :  ^Costs  are  an  allowance  to  a  party  f or  ex- 
penses incurred  in  conducting  his  suit.  Fees  are  a  com- 
pensation  to  an  officer  for  services  rendered  in  the  prog- 
ress  of  the  cause." 

Ca^e  No.  3.  Goodyear  v.  Sawyer  (1883)   17  Fed.  3. 

Referring  to  the  taxing  of  a  docket  fee,  Hammond,  J., 
said :  "Like  the  fees  of  the  clerk  or  marshal,  those  of  an 
attorney  or  solicitor  are  payable  to  him  by  the  party 
for  whom  the  services  are  rendered  (his  client,  in  the 
case  of  an  attorney),  but  are  taxable,  under  certain 
circumstances,  as  costs  against  the  losing  party  in  fa- 
vor of  the  prevailing  party  at  law,  and  as  the  court  may 
direct  in  equity.  Rev.  St.  §  823;  Caldwell  v.  Jaekson, 
Cranch,  276;  Anonymous,  2  Gall.  101,  Fed.  Cas.  No. 
445;  In  re  Stover,  1  Curt.  201,  Fed.  Cas.  No.  13,507; 
Lessoe  v.  Arbuncle,  Pet.  C.  C.  233,  Fed.  Cas.  No.  1 J42 ; 
In  re  United  States  v.  Cigars,  2  Fed.  494." 

Case  No.  4.  Celluloid  Mfg.  Co.  v.  Chandler  (1886; 
Mass.)  27  Fed.  9. 

Judge  Webb  said:  "This  act  of  February  26,  1853 
(10  Stat.  161),  substituted,  in  all  the  federal  courts, 
for  the  state  practice,  its  own  provisions.  Before  its 
passago,  the  costs,  though  made  to  conform  to  the  al- 
lowance for  the  same  Ítems  in  the  courts  of  the  re- 
spective States,  were  distinctly  taxed  and  allowed  *in 
favor  of  parties  obtaining  judgment.'  Act  1793,  c.  20, 
§  4  (1  Stat.  332).  That  to  secure  this  uniform  rule 
was  the  object  of  the  statute  is  plain,  and  there  is  no 
reason  to  couclude  there  was  a  further  purpose  to  change 
the  party  in  whose  favor  the  allowance  was  made,  and 
to  take  the  costs  from  the  party  to  the  suit,  and  give 
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them  to  the  attorney.  'The  bilí  of  costs  primarily  be- 
longs  to  the  successful  party.  It  is  included  in  his 
judgment  It  is  not  the  attorney's,  though  he  has  a 
lien  upon  it.'  Clay  v.  Moulton,  70  Me.  315.  *In  strict- 
ness,  all  the  items  included  in  the  bilí  of  costs  belong 
to  the  party.'  Cooly  v.  Patterson,  52  Me.  472.  ♦  ♦  ♦ 
*4^ut  though  the  taxable  costs,  as  such,  neither  belong 
primarily  to  the  attorney  by  forcé  of  any  law,  and  have 
not  been  shown  to  be  his  by  forcé  of  any  usage  that  they 
shall  be  considered  to  belong  to  him,  he  is  still  entitled 
to  reasonable  compensation  for  his  services." 

Case  No.  5.  Aiken  v.  Smith  (1893)  6  C.  C.  A.  414,  57 
Fed.  423. 

The  court  said:  "Under  this  statute,  the  fees  of  the 
clerks,  marshals,  commissioners,  and  proctors  are  their 
individual  property,  and  not  that  of  the  suitors  or  par- 
ties  to  the  cause  wherein  they  have  been  earned.  In  re 
United  States  v.  Cigars,  2  Fed.  495;  The  Baltimore,  8 
Wall.  392.  The  law  was  the  same  prior  to  the  passage 
of  the  fee  bilí  of  1853  (now  section  823  et  seq.,  Rev.  St.), 
and  was  so  lield  in  Collins  v.  Hathaway,  Ole.  177,  Fed. 
Cas.  No.  3,014." 

Case  No.  6.  The  Mount  Edén  (1898)  87  Fed.  483. 

De  Ilaven,  J.,  said :  "The  docket  fee  thus  allowed  is 
the  individual  property  of  the  proctor,  not  that  of  the 
libelant.   Aiken  v.  Smith,  6  C.  C.  A.  414,  57  Fed.  423." 
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REMEDIES  FOR  COLLECTION  OF  COSTS. 

Case  No.  1.  Fenwick  v.  Vosa  (1802)  1  Cranch,  C.  C. 
106,  Fed.  Cas.  No.  4,736. 

The  report  states:  "The  action  had  been  continued, 
at  the  cost  of  Voss,  at  a  former  terin,  and  before  final 
judgment  in  the  cause  Mr.  Peacock,  for  the  plaintiff, 
had  ordered  this  execution  for  those  costs.  Rule  abso- 
lute,  the  court  being  of  opinión  that  an  exeention  could 
not  be  issued  without  a  judgment,  but  that  the  remedy 
in  such  cases  is  by  attachment  of  contempt,  if  the  costs 
are  not  paid  upon  demand." 

Case  No.  2.  Bowne  v.  Arbuncle  (1816)  Pet.  C.  C.  233, 
Fed.  Cas.  No.  1,742. 

ilr.  Justice  Washington  said:  "As  to  the  plaintiff 
himself,  he  is  certainly  liable  for  fees  legally  due  by 
him  to  the  officers,  and  the  court  will  enforce  the  pay- 
ment  of  the  same  by  an  attachment." 

Case  No.  3.  Hovt  v.  Byrd  (1841)  Hempst.  436,  Fed. 
Cas.  No.  6,807. 

Judge  Johnson  said :  "According  to  the  English  prae- 
tice,  each  party  pays  his  costs  as  they  arise  in  the  course 
of  the  proceedings,  and,  upon  their  failure  to  do  so,  the 
court  will  compel  them  to  pay  by  the  process  of  attach- 
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ment.  2  Tidd,  Costs,  905.  The  same  power  is  possessed 
by  this  court,  and  will  be  exercised  whenever  a  party 
liable  for  costs  shall  fail  to  pay  thein.  If,  then,  all  the 
costa  for  Jí\^hich  the  plaintiffs  are  liable  in  this  suit  may 
be  adjudged  against  them,  and  which  cannot  be  doubted, 
it  follows  conclusively  that  the  obligation  of  this  bond 
is  coextensive  with  the  obligation  required  by  the  rule, 
and  the  motion  must  be  denied." 

Case  No.  4.  In  re  Stover  (1852)  1  Curt.  201,  Fed. 
Cas.  No.  13,507. 

Mr.  Justice  Curtis  said:  "That  the  courts  of  the 
United  States  may  compel  a  party  to  pay  the  fees  of 
their  offieers  for  services  rendered  to  him  by  an  order, 
to  be  enforced  by  an  attachment,  is  settled.  Caldweil 
V.  Jackson,  7  Cranch,  276;  Bowne  v.  Arbuncle,  Pet.  C. 
C.  233,  Fed.  Cas.  No.  1,742 ;  Anón.,  supra." 

Case  No.  5.  Craig  v.  Leitensdorfer  (1888)  127  ü.  S. 
764,  8  Sup.  Ct.  1393. 

See  ante,  c.  29,  "Interveners." 

Case  No.  6.  PuUman's  Palace-Car  Co.  v.  Washburn 
(1895)  66  Fed.  790  (afflrmed  76  Fed.  1005,  21  C.  C.  A. 

598). 

This  was  a  writ  of  scire  facías  sued  out  by  the  Púll- 
manes Palace-Car  Company  against  Frank  L.  Washburn 
to  enforce  against  him  a  liability  for  costs  as  indorser 
of  the  writ  in  an  action  brought  against  the  Pullman's 
Palace-Car  Company  by  one  Maggie  M.  Harrison,  in 
which  a  judgment  had  been  rendered  against  the  plain- 
tiflf  for  f  813.94  costs. 

Judge  Putnam  said :  "As  this  particular  writ  cannot 
initiate  litigation,  it  only  marks  a  stage  in  the  course  of 
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¡iroceedings  already  commenced,  in  whatever  terms  that 
Ktage  may  be  characterízed.  It  follows,  further,  that  the 
proceedings  by  scire  facías  of  the  character  which  we 
are  considering  fall  into  the  class  commonly  known,  in 
the  langiiage  of  the  federal  courts,  as  *ancillary/  ♦  ♦  ♦ 
Indeed,  Hcire  facías  against  bail,  or  against  the  indorser 
in  this  suit,  is  not  strictly  a  collateral  proceeding.  It 
is  ancillary  to  the  original  judgment,  and  in  execution 
of  it.  In  a  manda  mus  to  enforce  the  coUeetion  of  taxes 
to  pay  a  judgment  of  the  circuit  court,  in  Harshman  v. 
Knox  Co.,  122  U.  S.  306,  317,  7  Sup.  Ct  1171,  it  was 
said  that  that  writ  is  a  direct  proceeding  on  the  judg- 
ment, and  in  the  nature  of  an  execution  for  the  purpose 
of  coUecting  it.  The  essence  of  the  suit  at  bar  justifles 
the  same  language.  By  the  eflfect  of  the  statute  under 
which  the  indorsement  was  made,  the  indorser  bound 
himself  to  pay  a  specific  award,  to  be  enforced  against 
himself  by  the  usual  proceedings.  These  are  supple- 
mental  to  the  judgment,  and  in  execution  of  it.  *  *  * 
"There  will  be  a  judgment  for  the  plaintifif  for  the 
amount  claimed,  with  interest  thereon  from  the  date 
of  the  writ." 

Case  No.  7.  McClaskey  v.  Barr  (1897)  79  Fed.  408. 

See  ante,  c.  35,  "Liability  of  Sureties." 
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so  MUCH  OF  THE  RULES  OF  PRACTICE  IN  EQUITY  AS 

RELATES  TO  COSTS. 

Kule  25.  ^'In  order  to  prevent  unnecessary  costs  and 
expenses,  and  to  promote  brevity,  succinctness,  and  di- 
rectness  in  tlie  allegations  of  bilis  and  answers,  the  reg- 
ular taxable  costs  for  everv  bilí  and  answer  shall  in  no 
case  exceed  the  sum  which  is  allowed  in  the  state  court 
of  chancery  in  the  district,  if  any  there  be;  but  if  there 
be  none,  then  it  shall  not  exceed  the  sum  of  three  dollars 
for  every  bilí  or  answer/' 

Bule  26.  ''*  *  *  If  it  [a  bilí]  does  [contain  acau- 
dal or  impertiuence] ,  it  may,  on  exceptions,  be  ref erred 
to  a  master  by  any  judge  of  the  court  for  impertinence 
or  scandal ;  and,  if  so  found  by  him,  the  matter  shall  be 
expunged  at  the  expense  of  the  plaintiff,  and  he  shall 
pay  to  the  defendant  all  his  costs  in  the  suit  up  to  that 
time,  unless  the  court  or  a  judge  thereof  shall  otherwise 
order.  If  the  master  shall  report  that  the  bilí  is  not 
scandalous  or  impertinent,  the  plaintiff  shall  be  entitled 
to  all  costs  occasioned  by  the  reference." 

Rule  28.  "The  plaintiff  shall  be  at  liberty,  as  a  matter 
of  course,  and  without  payment  of  costs,  to  amend  his 
bilí,  in  any  matter  whatsoever,  before  any  copy  has  been 
taken  out  of  the  clerk's  office,  and  in  any  small  matters 
afterwards,  such  as  fiUing  blanks,  correcting  errors  of 
dates,  misnomer  of  parties,  misdescription  of  premises, 
clerical  errors,  and  generally  in  matters  of  form.  But 
if  he  amend  in  a  material  point  (as  he  may  do  of  course) 
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after  a  copy  has  been  so  taken,  before  any  answer  or  plea 
or  demurrer  to  the  bilí,  he  shall  pay  to  the  defendant  the 
oosts  occasioned  thereby,  and  shall,  without  delay,  fur- 
nish  him  a  fair  copy  thereof  free  of  expense,  with  suita- 
ble  references  to  the  places  where  the  same  are  to  be 
inserted.     *     *     *" 

Rule  29.  "After  an  answer  or  plea  or  demurrer  is  put 
in,  and  before  replication,  the  plalntiff  may,  upon  mo- 
tion  or  petition,  without  notice,  obtain  an  order  from 
any  judge  of  the  court  to  amend  his  bilí  on  or  before 
the  next  succeeding  rule  day,  upon  payment  of  costs,  or 
without  payment  of  costs,  as  the  court  or  a  judge  thereof 
may  in  his  discretion  direct.     *     *     *" 

Rule  34.  "If,  upon  the  hearing,  any  demurrer  or  plea 
is  overniled,  the  plaintiíf  shall  be  entitled  to  his  costs  in 
the  cause  up  to  that  period,  unless  the  court  shall  be  sat- 
isfied  that  the  defendant  had  good  ground,  in  point  of 
law  or  fact,  to  interpose  the  same,  and  it  w^as  not  inter- 
posed  vexatiously  or  for  delay.     *     *     *" 

Rule  35.  "If,  upon  the  hearing,  any  demurrer  or  plea 
shall  be  allowed,  the  defendant  shall  be  entitled  to  his 
costs ;  but  the  court  may,  in  its  discretion,  upon  motion 
of  the  plaintiff,  allow  him  to  amend  his  bilí  upon  such 
terms  as  it  shall  deem  reasonable." 

Rule  45.  "No  special  replication  to  any  answer  shall 
be  filed ;  but  if  any  matter  alleged  in  the  answer  shall 
make  it  necessary  for  the  plaintiff  to  amend  his  bilí,  he 
may  have  leave  to  amend  the  same,  with  or  without  the 
¡xiyment  of  costs,  as  the  court  or  a  judge  thereof  may  in 
his  discretion  direct." 

Rule  54.  "Where  no  account,  payment,  conveyance, 
or  other  direct  relief  is  sought  against  a  party  to  a  suit, 
not  being  an  infant,  the  party,  upon  service  of  the  sub- 
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poena  upon  him,  ueed  not  appear  and  answer  the  bilí 
unless  the  plaintiff  specially  requires  him  so  to  do  by 
the  prayer  of  his  bilí ;  but  he  may  appear  and  answer  at 
his  option,  and,  if  he  does  not  appear  and  answer,  he 
shall  be  bound  by  all  the  proceedings  in  the  cause.  If 
the  plaintiff  shall  require  him  to  appear  and  answer,  he 
shall  be  entitled  to  the  costs  of  all  the  proceedings 
against  him,  unless  the  court  shall  otherwise  direct." 

Bule  62.  "When  the  same  solicitor  is  employed  for 
two  or  more  defendants,  and  sepárate  answers  shall  be 
filed  or  other  proceedings  had  by  two  or  more  of  the  de- 
fendants separately,  costs  shall  not  be  allowed  for  such 
sepárate  answers  or  other  proceedings  unless  a  master, 
upon  reference  to  him,  shall  certify  that  such  sepárate 
answers  and  other  proceedings  were  necessary  or  proper, 
and  ought  not  to  have  been  joined  together." 

Rule  65.  "If,  upon  argument,  the  plaintiff 's  excep- 
tions  to  the  answer  shall  be  overruled,  or  the  answ^er 
shall  be  adjudged  insuflicient,  the  prevailing  party  shall 
be  entitled  to  all  the  costs  occasioned  thereby,  unless  oth- 
erwise directed  by  the  court,  or  the  judge  thereof,  at  the 
hearing  upon  the  exceptions." 

Rule  67.  "*  *  *  The  expense  of  the  taking  down 
of  depositions  by  a  stenographer,  and  of  putting  them 
into  typewriting  or  other  writing,  shall  be  paid,  in  the 
first  instance,  by  the  party  calling  the  witness,  and  shall 
be  imposed  by  the  court,  as  part  of  the  costs,  upon  such 
party  as  the  court  shall  adjudge  should  ultimately  bear 
them.  Upon  due  notice  given,  as  prescribed  by  previous 
order,  the  court  may,  at  his  discretion,  permit  the  whole 
or  any  specific  part  of  the  evidence  to  be  adduced  orally 
in  open  court,  on  final  hearing."     (As  amended  in  May, 
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1892,  and  May,  1893.     See  144  U.  S.  689,  and  149  U.  S. 
793.) 

líule  68.  "Testimony  may  also  be  taken  in  the  cause, 
after  it  is  at  issue,  by  deposition,  according  to  the  act 
of  congress.  But  in  such  case,  if  no  notice  is  given  to 
the  adverse  party  of  the  time  and  place  of  taking  the 
deposition,  he  shall,  upon  motion  and  affidavit  of  the 
fact,  be  entitled  to  a  cross-examination  of  the  witness, 
either  under  a  commission  or  by  a  new  deposition  taken 
under  the  acts  of  congress,  if  a  court  or  a  judge  thereof 
shall,  under  all  the  circumstances,  deem  it  reasonable." 

Rule  74.  ^'Whenever  any  referenee  of  any  matter  is 
made  to  a  master  to  examine  and  report  thereon,  the  par- 
ty at  w  hose  instance  or  for  whose  benefit  the  referenee 
is  made  shall  cause  the  same  to  be  presented  to  the  mas- 
ter for  a  hearing  on  or  before  the  next  rule  day  succeed- 
ing  the  time  when  the  referenee  was  made.  If  he  shall 
omit  to  do  so,  the  adverse  party  shall  be  at  liberty  forth- 
with  to  cause  proceedings  to  be  had  before  the  master, 
at  the  cost«  of  the  party  procuring  the  referenee.'" 

Kule  82.  "*  *  *  The  compensation  to  be  allowed 
to  every  master  in  chancery  for  his  serviees  in  any  par- 
ticular case  shall  be  fixed  by  the  circuit  court  in  its  dis- 
cretion,  having  regard  to  all  the  circumstances  thereof, 
and  the  compensation  shall  be  charged  upon  and  borne 
by  such  of  the  parties  in  the  cause  as  the  court  shall  di- 
rect.     *     •     *" 

Kule  84.  "And  in  order  to  prevent  exceptions  to  re- 
ports  from  being  filed  for  frivolous  causes,  or  for  mere 
delay,  the  party  whose  exceptions  are  overruled  shall,  for 
every  exception  overruled,  pay  costs  to  the  other  party, 
and,  for  every  exception  allowed,  shall  be  entitled  to 
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coste,  the  costs  to  be  fixed  in  each  case  by  the  court  by  a 
Btanding  rule  of  the  circuit  court." 

RULES  OF  THE  CIRCUIT  COURT  OF  APPEALS  RELATING 

TO  COSTS. 

Hule  20.  "Whenever  the  plaintiff  and  defendant  in  a 
writ  of  error  pending  in  this  court,  or  the  appellant  and 
appellee  in  an  appeal,  shall,  by  their  attorneys  of  record, 
sign  and  file  with  the  clerk  an  agreement  in  writing,  di- 
recting  the  case  to  be  dismissed,  and  specifying  the  terms 
on  which  it  is  to  be  dismissed,  as  to  costs,  and  shall  pay 
to  the  clerk  any  fees  that  may  be  due  to  him,  it  shall  be 
the  duty  of  the  clerk  to  enter  the  case  dismissed,  and  to 
give  to  either  party  requesting  it  a  copy  of  the  agreement 
filed ;  but  no  mándate  or  other  process  shall  issue  with- 
out  an  order  of  the  court." 

Rule  23.  This  rule  varies  in  form  in  the  various  cir- 
cuite,  but  in  substance  it  provides  in  each  that  the  record 
shall  be  printed  by  the  clerk,  and  the  cost  thereof,  and 
the  fee  of  the  clerk  for  supervising  the  printing,  shall  be 
taxable  as  costs. 

Rule  31  (except  in  seventh  circuit,  where  this  rule  is 
numbered  29).  "(1)  In  all  cases  where  any  suit  shall 
be  dismissed  in  this  court  [except  where  the  dismissal 
shall  be  for  want  of  jurisdiction],  coste  shall  be  allowed 
to  the  defendant  in  error  or  appellee,  unless  otherwise 
agreed  by  the  parties.  [The  bracketed  words  are  omit- 
ted  in  eighth  circuit.] 

"(2)  In  all  cases  of  añirmance  of  any  judgment  or 
decree  in  this  court,  costs  shall  be  allowed  to  the  defend- 
ant in  error  or  appellee,  unless  otherwise  ordered  by  the 
court. 

"(3)   In  cases  of  reversal  of  any  judgment  or  decree 
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in  this  court,  costs  shall  be  allowed  to  the  plaintiff  in 

error  or  appellaut,  unless  otherwise  ordered  by  the  court. 

luU  Aiiot^  ('  The  cost  of  the  transcript  of  the  record  from  the  court 

^íL  r  l>í^Iow  shall  be  taxable  in  that  court  as  costs  in  the  case. 

>*  «<«  ^  .     <í(4)  iseither  of  the  foregoing  sections  shall  apply  to 

^  cases  where  the  United  States  are  a  party,  but  in  such 

cases  no  costs  shall  be  allowed  in  this  court  f or  or  against 

the  United  States. 

"(5)  When  costs  are  allowed  in  this  court,  it  shall  be 
the  duty  of  the  clerk  to  insert  the  amount  thereof  in  the 
body  of  the  mándate,  or  other  proper  process,  sent  to  the 
court  below,  and  annex  to  the  same  the  bilí  of  items  taxed 
in  detall. 

"(6)  In  all  cases  certified  to  the  supreme  court,  or 
removed  thereto  by  ccrtiorari  or  otherwise,  the  fees  of 
the  clerk  of  this  court  shall  be  paid  before  a  transcript 
of  the  record  shall  be  transmitted  to  the  supíneme  court." 

In  the  ninth  circuit,  a  seventh  section  is  added,  as  fol- 
io ws: 

''(7)  Upon  the  clerk's  producing  satisfactory  evi- 
dence,  by  affidavit  or  the  acknowledgment  of  the  parties 
or  tlieir  sureties,  of  having  served  a  copy  of  any  bilí  of 
fees  due  by  them  respectively  in  this  court  on  such  par- 
ties or  their  sureties,  an  attachment  shall  issue  against 
such  parties  or  sureties  respectively  to  compel  payment 
of  said  fees." 

In  the  second  circuit,  rules  20,  23,  and  31,  supra,  are 
adopted  as  admiralty  rules  by  special  admiralty  rule 
XIX. 
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A. 
ACCOUNTING  (see  "Master's  Fees"), 

ADMIRALTY, 

nature  of  the  right  to  costs  in  admiralty,  27. 
docket  fees  in,  226  (see,  also,  "Docket  Fees"). 
cases,  on  costs  In  general,  388. 

AFFIDAVITS, 

distinction  betwecn  affidavits  and  depositions,  33. 
for  use  on  motlons,  33. 
used  on  final  hearing,  34. 

AFFIRMANCE, 

on  writ  of  error,  6. 

AMOUNT  IN  DISPUTE, 

rulings  as  to  meaning,  250. 

AMOUNT  OF  RECOVERY, 
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nominal  recovery  at  law,  18. 
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249. 
when  amount  recovered  is  less  than  five  hundred  dollars, 

decisions,  256. 
nominal  recovery  in  patent  cases,  370. 
nominal  recovery  in  trade-mark  cases,  378. 
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ANSWER, 

aoUcitor'B  fee  for,  29. 

eost  of  oop7  oí.  30. 

sépante  mnswera,  oosts  oo,  31. 

APPEAL  FTtOM  AWARD  OF  COSTS, 

decisions  of  circait  conrt,  441. 

of  circait  coart  of  appeals,  442. 
of  snpreme  conrt,  446. 

APPORTIONMENT  OF  COSTS. 
illnstratiYe  caaes,  417. 

ARGUMENTS, 

expense  of  reportine,  56,  85. 

A3SIGNMENTS. 

of  patenta  in  suit,  copies  of,  66. 

ATTORNEYS, 


statute  relating  to  fees  of,  2,  184. 
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fee  for  bilí  or  answer,  29. 
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deposition  fees,  194  (see  "Deposition  Fees"). 
docket  fees,  210  (see  "Docket  Fees"). 

what  Ítems  of  costs  belong  to,  451. 
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AWARD,  I 

appeal  from,  441.  I 

B. 

BANKRUPTCY  CASES, 
docket  fees  in,  232,  234. 
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BILL  OF  COMPLAINT, 

solicitor's  fee  for,  29. 
cost  of  copy,  30. 

BILL  OF  COSTS, 

how  taxed,  6. 

to  be  sworn  to,  437. 

BRIEFS, 

expense  of  printing, 

for  use  in  circult  court,  167. 

iji  Circuit  court  of  appeals,  169. 
in  supreme  court,  170. 

BONDS. 

expense  of  procuring,  90,  94. 
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CIRCUIT  COURT  OF  APPEALS  (see  Appendix  for  rules). 

fee  bilí  prescrlbed  for,  308. 

decislons  of  a  general  nature  as  to  costs  in,  309. 

CLERK, 

fees  of,  to  be  included  in  judgment,  6. 
of  Circuit  or  district  court,  fees  of,  40. 
of  Circuit  court  of  appeals,  308. 
of  supreme  court,  319. 

COLLECTION  OF  COSTS,  454. 

COMMISSIONERS, 

of  circult  court,  2,  41. 

United  States,  41. 

under  dedimus,  fees  of,  45. 

CONTEMPT  PROCEEDINGS, 
costs  in,  384. 

Tax'n,  Costs — 31. 
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COPIES  (see  "Documentary  Evidence"), 

of  bilis  and  answers,  30. 

of  depositions,  50 

of  notes  of  testimony  at  triáis,  66. 

of  decisions  or  opinions,  57. 

of  papers  in  general,  71. 

COPYRIGHT  CASES, 
costs  in,  383. 

CORONER'S  INQUEST, 
copy  of  record  of,  87. 

CORPORATIONS, 

officers  of,  as  witnesses,  132. 

COST  BILL, 

how  taxed,  6. 

to  be  sworn  to,  437. 
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deflnition  of  term,  and  nature  of  right  to  costs,  1. 

statutes  relating  to,  2. 

equity  rules  relating  to,  6. 

on  affirmance,  6. 

decisions  of  a  general  character  on  the  subject, 

at  law,  7. 

in  equity,  21. 

in  admiralty,  27. 
ownership  of,  451. 
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DECREE, 

taxed  costs  to  be  included  in,  6. 
pro  confesso,  docket  fees  on,  238. 
when  amount  of  costs  inserted  in,  426. 

DEDIMUS  POTESTATEM, 
commissioners'  fees,  45. 
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of  "folio,"  39. 

of  "trlal"  and  "final  hearing."  189. 

of  "amount  or  matter  in  dispute,"  250. 

DEPOSITION, 

attorney's  fee  for, 
statute,  184. 
decisions,  194. 

DEPOSITIONS, 

distinction  between  affldavlts  and  depositions,  33. 
who  may  take,  and  fees  for  taking, 

equity  rules,  36. 

statutes,  38. 
under  state  laws,  39. 
clerk's  fees  for  taking,  40. 

United  States  commissioner's  fees  for  taking,  41. 
ezaminer's  fees  for  taklng,  42. 
commissioner  under  dedimus,  fees  of,  45. 
notary  or  other  offlcer,  fees  of,  14,  48. 
stenographers,  fees  of,  49. 

disbursements  by  officer  relating  to  depositions,  49. 
copies  of  depositions,  50. 
when  not  used,  fees  for,  53. 
fee  of  attomey  for  taking,  184,  194. 

DISBURSEMENTS, 

by  oíBcer  in  connection  with  the  taking  of  testimony,  49. 
miscellaneous,  by  a  party,  85. 
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DI8CLAIMBRS. 

in  iMtient  saita» 
statutes,  344. 
decIsionB,  347. 

DISMISSAU 

oosts  on, 

cases  in  circuit  court,  19,  284. 

in  circnit  oourt  of  appeals,  295. 
in  snpreme  conrt,  301. 

DOCKET  FEES. 

in  eqnity,  cases  in  which  they  were  allowed,  210. 

cases  in  which  they  were  refnsed,  215. 
al  law.  221. 
in  admiralty,  226. 
in  bankmptcy,  nnder  former  laws,  232. 

nnder  presen t  laws.  234. 
on  hearing  of  demurrer,  allowed,  235. 

refused,  237. 
on  decree  pro  confesso,  238. 
on  Yolnntary  dismissal,  240. 
in  Circuit  conrt  of  appeals,  245. 
in  Bupreme  court,  248. 

DOCUMENTARY  EVIDENCE, 

statutes  relating  to,  62. 
decisions,  public  records,  documenta,  etc.,  63. 
copies  of  patenta  in  auit,  65. 

of  assignmenta  of  patenta  in  auit,  66. 
of  fíle-wrapper  contenta  of  patenta  in  auit,  67. 
of  patents  not  in  auit,  68. 
drawings,  maps,  photographa,  etc.,  70. 
papera  in  general,  copies  of,  71. 
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EQUITY,  . 

abstract  of  rules  in  equity  referring  to  costa,  6 
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BQUITY— Cont'd, 

general  doctrine  as  to  rlght  to  costs,  21. 

rules  in  (see  Appendix). 

rule  25,  solicitor's  fee  for  bilí  or  answer,  29. 

rule  62,  sepárate  answers,  costs  on,  31. 

rule  67,  mode  and  cost  of  taking  testimony,  36. 

rule  78,  summoning  witnesses,  97. 

rule  67,  as  to  unnecessary  costs,  162. 

rules  74  and  82,  as  to  compensa tlon  of  masters,  171. 

rule  84,  on  exceptlons  to  master's  reports,  182. 

EVIDENCE  (see  "Deposltions";  "Documentary  Evldence"). 

EXAMINER, 

fees  of,  for  taking  depositions,  42. 

BXCBPTIONS, 

to  master's  reports,  182. 

EXHIBÍTS, 

fees  of  examiner  for  marking,  43. 

EXPENSES, 

miscellaneous  (see  "Disbursements"). 

BXPERTS, 

as  witnesses,  fees  of,  83. 

F. 

FEES, 

attorneys',  solicitors',  and  proctors'  docket  and  deposition  fees 

(see  "Attorney"). 
clerks'  fees  (see  "Clerk"). 
marshal's  fees  (see  "Marshal's  Fees"). 
master's  fees  (see  "Master's  Fees"). 
for  depositions  (see  "Depositions"). 
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•*FINAL  HEARING," 
meaning  ot,  189. 

FILE-WRAPPER  CONTENTS.  67. 

FOLIO, 

meaning  of,  39. 


INSPECTIONS,  ETC.,  79. 
INTEREST  ON  COSTS,  430. 

intermedíate  STAGES, 

costs  at,  423. 
INTERVENERS.  413. 

J. 
JUDGMENT  (see  "Amount  of  Recovery"), 
costs  to  be  included  in,  6. 

JURISDICTION, 

in  removal  cases,  261  et  seq. 

costs  dependent  upon,  269,  275,  277. 

costs  on  dismissal  for  want  of,  2S4,  295,  301. 

in  patent  cases,  325,  370. 

in  trade-mark  cases,  376. 

L. 

LAW  CASES, 

decisions  of  a  general  nature  on  costs  at  law,  7. 

M. 
MAPS,  SURVEYS,  etc.,  79. 
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MARSHAL'S  FEES, 

included  in  judgment,  6. 
subpoenas  seryed  by  sheriff,  91. 
deputy  as  a  witness,  138. 

MASTER'S  FEES. 

how  determined,  171. 

who  paya  in  the  first  instance,  175. 

between  parties,  178. 

MASTER'S  REPORTS, 

costa  on  exceptions  to,  182. 

MATTER  IN  DISPUTE  (see  "Amount  in  Dispute"). 

MILEAGE  (see  "Witness  Fees  and  Mileage"). 

MISCELLANEOUS  DISBURSEMENTS  (see  "Disbursements"). 

MODELS, 

expense  of,  75. 
MOTIONS, 

affidavits  used  on  (see  "Affldavits" ) . 

N. 

NOMINAL  RECOVERY  (see  "Amount  of  Recovery"). 

NOT  ARIES, 

fees  for  affidavits,  34. 
fees  for  depositions,  48. 

NOTES  OF  TESTIMONY, 

copy  of  official  stecographer's,  89. 

O. 
OFFER  TO  SU3MIT, 

efíect  of,  on  costs,  406. 
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OFFICBRS, 

fees  for  taking  depositions,  48  (see,  also,  "Depositions"). 
of  corporations  as  witneases,  fees  of,  132. 

OPINIONS, 

copies  of,  58»  72,  90. 

OWNBRSHIP  OF  COSTS,  451. 


P. 


PAPERS.  MISCELLANEOÜS. 
cost  of  copies  of,  71. 

PARTIES  AS  WITNESSES, 
fees  of,  133. 

PATENTS, 

statutes  relating  to  copies  of,  62,  63. 
copies  of  patents  sued  upon,  65. 
assignments  of  patents  in  suit,  copies  of,  66. 
file  wrapper,  contents  of,  67. 
copies  of  patents  not  sued  upon,  68. 

PATENT  CASES, 

statutes  relating  to  patent  suits,  325-330. 
decisions  in  circuit  court,  in  equity,  330. 

in  circuit  court,  at  law,  335. 

in  circuit  court  of  appeals,  339. 

in  supreme  court,  341. 
disclaimer,  statutes,  344. 

decisions,  347. 
two  or  more  patents  in  suit,  357. 
several  claims  of  same  patent  relied  upon,  367. 
when  recovery  nominal,  370. 

PAYLIENT  BEFORE  COLLECTION, 
question  of,  143. 
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PHOTOGRAPHS,  ETC.,  79. 

PLATS,  ETC.,  79. 

PLEADINGS,  29. 

PLEAS,  31. 

PRINTERS, 

compensation  to,  2. 

PRINTING, 

record  for  hearing, 

in  Circuit  court,  cost  taxable,  150. 
cosí  not  taxable,  155. 

in  Circuit  court  of  appeals,  160. 

in  supremo  court,  160. 
unnecessary  matter,  162. 
briefs, 

in  Circuit  court,  167. 

in  Circuit  court  of  appeals,  169. 

in  supreme  court,  170. 

PROCTORS  (see  "Attorneys"). 
PROTEST  FEES,  88. 

PUBLIC  RECORDS,  DOCUMENTS,  ETC., 

statutes,  62. 
decisions,  63. 

R. 
RECORD  (see  "Printing  Record"). 
RECORDS,  PUBLIC, 

copies  of  (see  "Public  Records"). 

RECOVERY  IN  SUIT  (see  "Amount  of  Recovery") 
REFEREES  (see  "Master's  Pees"). 
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REMEDIES  FOR  COLLECTION,  454. 

REMOVAL  CASES, 

decisions  in  circuit  court,  261. 

in  circuit  court  of  appeals,  275. 
in  supremo  court,  277. 

REPORTER'S  FEES  (see  "Stenographers"). 

REPORTS  OF  MASTER, 

costs  on  exceptioDs  to,  182. 

REbi'ITüTION, 

of  costs  paid,  428. 

RIGHT  TO  COSTS, 

general  doctrine,  7,  28. 

RULES  (see  "Equity"), 

of  supreme  court  relating  to  costs,  318. 

of  circuit  court  of  appeals  (see  Appendix) 

of  circuit  court  (see  Appendix). 


SOLICITORS  (see  "Attorneys"). 

SOUNDINGS,  82. 

STATE    COURT    COSTS    IN    REMOVAL   CASES.    261    (see    "Re- 
moval"). 

STATUTES, 

section  823,  fees  to  be  taxed,  2,  40,  96,  184. 

section  824,  fees  of  attorneys,  solicitors,  and  proctors,  2,  184. 

section  828,  fees  of  clerk,  3,  40. 

sections  914,  917,  918,  practice  and  procedure,  4. 

section  968,  when  recovery  less  than  certain  amounts,  5,  249. 
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STATUTES— Cont'd, 

sectioD    977,    several    actions   agalnst    parties   who    might    be 

joined,  5. 
section  982,  attorney'  Hable  for  costs  vexatiously  increased,  5. 
section  983,  bilí  of  costs,  how  taxed,  6,  30,  63,  97,  184. 
section  1010,  costs  on  afflrmance,  6. 
section  863,  depositions  de  bene  esse,  38. 
section  866,  depositions  dedimus  potestatem,  38. 
section  1778,  taking  oaths,  notarles,  38. 
19  Stat.  206,  notarles  authorized  to  take  depositions,  39. 
27  Stat.  7,  depositions  uDder  laws  of  states,  39. 
section  854,  "folio"  deflned,  39. 
29  Stat.  184,  United  States  commissioners,  41. 
section  882,  copies  of  department  records  and  papers,  62. 
section  892,  copies  of  patent-offlce  records,  etc.,  62. 
section  893,  copies  of  foreign  letters  patent,  62. 
section  894,  prlnted  copies  of  specifications  and  drawings  of  pat- 

ents,  63. 
sectioD-  848,  witness  fees,  97,  107. 

section  876,  subpoenas  to  run  into  another  district,  107. 
section  848,  attendance  in  more  than  one  cause,  125. 
Acts  1790  and  1793,  patent  suits,  325. 
Acts  1836-37,  patent  suits,' 326. 
Acts  1870,  patent  suits,  327. 
section  4915,  patent  suits,  327. 
sections  4919,  4920,  patent  suits,  328. 
section  4921,  patent  suits,  329. 
Acts  1836-37,  patent  suits,  disclaimer,  344. 
section  973,  patent  suits,  disclaimer,  345. 
section  4922,  patent  suits,  disclaimer,  346. 
Act  1881  (21  Stat.  502),  trade-marks.  376. 
sections  972,  4970,  copyright  suits,  383. 
section  725,  power  to  punish  contempts,  384. 
section  984,  bilí  of  costs  to  be  sworn  to,  437. 

STBNOGRAPHERS, 

fees  of, 

for  depositions,  43,  49. 

taking  down  testimony  before  masters,  56. 

reporting  testimony,  arguments,  etc.,  85  et  seq. 
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"SUM  OR  VALUÉ/' 
Stat.  §  968,  p.  249. 

SÚFREME  COURT, 

rules  relating  to  costa,  318. 
decisions  relating  to  costs,  320. 

SURBTIES, 

liability  ot  433. 
proceedlngs  against,  455. 

SURETY  COMPANIES. 

charges  of,  for  bonds,  90,  94. 

SURVEYS,  ETC.,  79. 


TELEGRAMS,  85,  88. 

TENDER  OR  OFFER  TO  SUBMIT, 
effect  of,  on  costs,  406. 

TESTIMONY  (see  "Depositions"), 
copies  of  notes  of,  56. 

TIME  OF  ALLOWANCE  OF  COSTS,  426  (see,  also,  "Intermedíate 
Stages"). 

TRADE-MARK  CASES, 

jurisdlction  under  statutes,  376. 
decisions  in  general  on  costs,  378. 

TRANSCRIPTS  OF  RECORD  (see  rules  of  supreme  court  and  Cir- 
cuit court  of  appeals), 

for  use  of  a  party,  60. 

TRAVEL  (see  "Witness  Fees  and  Mileage"), 
by  party,  expense  of,  85,  86,  89. 
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"TRIAL"  AND  "FINAL  HEARING," 

necessary  to  recovery  of  depositiou  and  docket  fees,  185. 
deflnitlon  of,  189. 

TYPEWRITER  FEES  (see  equity  rule  67), 
for  taking  down  depositions,  43. 

U. 

UNITED  STATES  COMMISSIONERS, 

fees  for  taking  depositions,  statutes,  41. 
decisions,  42. 

UNNECESSARY  MATTER, 

printing  (see  "Printing  Record"). 

V. 
VOLUNTARY  DISMISSAL  (see  "Dismissal";  "Docket  Fees"). 

W. 

WITNESS  FEES  AND  MILEAGE, 

ex  parte  application  for,  16. 
Btatutes  relating  to,  96. 
attendance  without  subpoena, 

cases  holding  fees  and  mileage  not  taxable,  97. 

cases  holding  fees  and  mileage  taxable,  99. 
mileage,  more  than  one  hundred  miles  travel, 

statutes,  107. 

taxable  only  within  reach  of  subpoena,  108. 

not  restricted  to  reach  of  subpoena,  116. 

more  than  one  hundred  miles  within  district,  121. 
compensation  under  special  circumstances,  123. 
attendance  in  more  than  one  cause,  125,  141. 
number  of  witnesses  on  each  issue,  128. 
attendance,  per  diem,  etc.,  129,  141,  142. 
offlcers  of  corporations  as  witnesses,  132. 
partios  as  witnesses,  133. 

clerks  and  offlcers  of  United  States  as  witnesses,  135. 
miscellaneous  matters,  138. 
question  of  payment  before  taxation,  143. 
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